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Michigan Wisconsin's Rate Schedule ACQ-1 

Michigan Wisconsin's Rate Schedule SGS-1 

Motion for Modification of Order and Accept- 
ance of Service Agreement for Filing, CP65- 
190, received January 12, 1966 

Service Agreement of January 1, 1966 between 
Ohio Valley Gas Corporation and Michigan 
Wisconsin Pipe Line Co.. CP65-190. received 
January 12, 1966, accepted for filing to be- 
come effective March 14, 1966 

Notice of Petition to Amend, CP65-190. issued 
January 18, 1966 


Order of the Federal Power Commission Amend- 


ing Certificate of Public Convenience and Ne- 
cessity and Accepting Superseding Service 
Agreement for Filing, CP65-190. issued March 
14, 1966 


Application of Ohio Valley Gas Corporation for 
an Order Authorizing and Directing Michigan 
Wisconsin Pipe Line Co. to waive certain Pen- 


alties, CP65-190. received September 1, 1966 ... 


Answer of Michigan Wisconsin Pipe Line Co. to 
Application of Ohio Valley Gas C orporation 
for Waiver of Penalties, CP65-190. received 
October 31, 1966 


Memorandum Brief of Ohio Valley Gas Corpora- 


tion, CP65-190. received November 25. 1966 ... 


Order of the Federal Power Commission Amend- 
ing Order Granting Certificate. CP65-190, is- 
sued January 11, 1967 


Petition for Rehearing and Request for Oral Ar- 


gument, CP65-190, received February 2, 1967... 


Record 
Page _ 


Order of the Federal Power Commission Denying 
Petition for Rehearing and Request for Oral 
Argument. CP05-190, issued March 3. 1967 


(6) 
[Rec'd. July 6, 1965] 


MICHIGAN WISCONSIN PIPE LINE COMPANY 

F.P.C. Gas Tariff 

Second Revised Volume No. | 
FEDERAL POWER COMMISSION 
Fourth Revised Sheet No. 5 
Superseding Third Revised Sheet No. 5 


RATE SCHEDULE ACQ-1 
Annual Contract Quantity Service 
1. AVAILABILITY: 


This rate schedule is available to any gas distribution util 
ity (hereinafter called “Buyer’’). for the purchase of natural 
gas from Michigan Wisconsin Pipe Line Company (herein- 
after called “Seller”), when Buyer has executed a service 
agreement with Seller in the form prescribed under this tar- 
iff for service under this rate schedule. 


2. APPLICABILITY AND CHARACTER OF SERVICE: 


Gas sold under this rate schedule shall be delivered on a 
firm basis and shall be subject to curtailment or interrup- 
tion only as provided in Section 9 of the General Terms 
and Conditions provided, however, that Seller shall be ob- 
ligated to deliver only such daily quantities of natural gas 
as are requested by Buyer hereunder up to the Contract 
Demand which shall be as follows: 


(a) During the months of November to February. 
both inclusive, a maximum daily volume of na- 
tural gas equivalent to the Maximum Daily 
Quantity: and 


(b) During the period March 1 to March 15, both 
inclusive. a maximum daily volume of natural 
gas equivalent to eighty-five (85) per cent of 
the Maximum Daily Quantity. 

(c) During the period March 16 to October 31. 
both inclusive, a maximum daily volume of 


JA 1 


natural gas equivalent to seventy-five (75) per 
cent of the Maximum Daily Quantity. 


Issued by: Wilber H. Mack Effective: September 1, 1965 
Executive Vice President 
Issued on: July 1, 1905 
Issued to comply with order of the Federal Power Commission, 
Docket Nos. RPo5-2. RPoS-5 dated March 12, 1965. 
{7} 
{Reed Jan. 14. 1966] 


MICHIGAN WISCONSISN PIPE LINE COMPANY 
FP.C. Gas Tariff 
Second Revised Volume No. | 


Eighth Revised Sheet No. 6 
Superseding Seventh Revised Sheet No. 6 


RATE SCHEDULE ACQ-1 
Annual Contract Quantity Service 


(Continued) 
RATE: 


Demand Charge $3.00 per month per Mcf of 
Billing Demand. 


Commodity Charge 27.65 cents per Mcf of gas 
delivered hereunder. 
MINIMUM MONTHLY BILL: 
The demand charge for the month. 
DETERMINATION OF BILLING DEMAND AND 
VOLUME: 
The Billing Demand shall be determined as follows: 
(a) For each month during the months of No- 
vember, December, January and February, one 


hundred (100) per cent of the Maximum Daily 
Quantity; and 


[R. 7-8] 


(b) For each month during the months of March, 
April, May and October, seventy-five (75) per 
cent of the Maximum Daily Quantity; and 

(c) For each month during the months of June, 
July, August and September, fifty (50) per cent 
of the Maximum Daily Quantity. 

The volume of gas to be billed under this rate schedule 
shall be the total volume of gas delivered by Seller to Buyer 
each month less the total volume of gas delivered by Sel 
ler to Buyer under any other applicable rate schedules of 
this tariff. 

Issued by: Wilber H. Mack Effective: January 1, 1966 
Executive Vice President 
Issued on: January 13, 1966 


Issued to comply with order of the Federal Power Commission, 
Docket No. CP66-65 dated December 23, 1965. 


[8] 
[Rec’d. Jan. 14, 1966] 


MICHIGAN WISCONSIN PIPE LINE COMPANY 
F P.C. Gas Tariff 
Second Revised Volume No. 1 


Sixth Revised Sheet No. 7 
Superseding Fifth Revised Sheet No. 7 


RATE SCHEDULE ACQ-1 
Annual Contract Quantity Service 
(Continued) 
6. DEVELOPMENT PERIOD: 


For the purchase of natural gas during the first thirty 
(30) months of deliveries by Seller to a Buyer for either a 
newly constructed gas distribution system or a gas distribu- 
tion system first converting from manufactured gas to mixed 
gas or straight natural gas, the rate hereunder for any twelve 
months’ period shall not exceed 43 cents per Mcf. 
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ADJUSTMENTS: 
T.1. For Impairment of Deliveries 
Because of the inability of Seller and Buyer to maintain 
precise control over the rates of flow and the volumes 
of natural gas delivered. deliveries hereunder shall be sub- 
ject to an allowable variation of 2% either above or be- 
low the Contract Demand. If Seller. due to any cause 
other than the allowable delivery variation, fails or is un- 
able during any one or more days in any month to de- 
liver the volume of gas which Buyer desires to take here- 
under. up to the Contract Demand, then the demand 
charge as otherwise computed hereunder shall be reduced 
by an amount which shall be equal to the sum of all such 
days’ deficiencies multiplied by 9.9 cents per Mcf. 


od 


7.2 For Unauthorized Daily Overrun Gas 

If Buyer takes a volume of gas hereunder on any day 
which is in excess of 102% of the Contract Demand, all 
gas taken in excess of 102% of the Contract Demand 
shall be considered as unauthorized daily overrun gas and 


shall be subject to a penalty of $10.00 per Mcf, in addi- 
tion to the charges otherwise payable hereunder. 


Issued by: Wilber H. Mack Effective: January 1, 
Executive Vice President 1966 
Issued on: January 13, 1966 


Issued to comply with order of the Federal Power Commission, 
Docket No. CP66-65 dated December 23, 1965. 


(9) 
[Rec’d. July 6, 1965] 


MICHIGAN WISCONSIN PIPE LINE COMPANY 
F.P.C. Gas Tariff 
Second Revised Volume No. 1! 


First Revised Sheet No. 8 
Superseding Original Sheet No. 8 
RATE SCHEDULE ACQ-1 


Annual Contract Quantity Service 
(Continued) 


7.3. For Unauthorized Annual Overrun Gas 

If during any Contract Year, Buyer takes a volume of 
gas hereunder which is in excess of the Annual Contract 
Quantity, all gas taken in excess of the Annual Contract 
Quantity shall be subject to a penalty of $2.00 per Mcf 
in addition to the charges otherwise payable hereunder. 
provided, however, that for the purpose of this section, 
the Annual Contract Quantity shall be modified for any 
volumes purchased or released under Section 7.4 and shall 
be further increased by an amount equal to any unau- 
thorized daily overrun volumes on which a penalty has 
been paid under Section 7.2 of this rate schedule. 


7.4 For Authorized Release of a Portion of Annual Con- 
tract Quantity for Purchase by Other Buyers 

On or before July 1 of each year any Buyer may notify 
Seller of the portion of its Annual Contract Quantity it 
desires to release for purchase by other Buyers during 
the following Contract Year. On or before July 1 of 
each year any Buyer may notify Seller of the volume of 
gas released by other Buyers it desires to purchase during 
the following Contract Year. The volumes available for 
purchase hereunder shall be prorated among Buyers in 
the ratio of their respective nominations. 


In the event the volume of gas purchased hereunder is 
less than the volume tendered for release, the volumes 
purchased shall be prorated among Buyers offering to 
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{R. 10] 


release gas in proportion to their respective Maximum 
Daily Quantities. 
Seller shall notify each Buyer in writing, on or before 
the following August 1. of the volume such Buyer is au- 
thorized to release or to purchase hereunder and such 
Buyer shall then be obligated to release or to purchase 
such authorized volume during the following Contract 
Year, provided that nothing contained in this Section 7.4 
shall increase 

Issued by: Wilber H. Mack Effective: September 1, 

Executive Vice President 1965 

Issued on: July 1, 1965 
Issued to comply with order of the Federal Power Commission, 
Docket Nos. RP65-2, RP65-5 dated March 12, 1965. 


[10] 
[Rec’d. July 6. 1965) 
MICHIGAN WISCONSIN PIPE LINE COMPANY 
FP.C. Gas Tariff 
Second Revised Volume No. 1 


Fourth Revised Sheet No. 9 
Superseding Third Revised Sheet No. 9 


RATE SCHEDULE ACQ-1 
Annual Contrract Quantity Service 
(Continued) 


or decrease a Buyer’s Maximum Daily Quantity and pro- 
vided further that any Buyer releasing gas hereunder in 
any Contract Year shall be ineligible to purchase gas un- 
der Rate Schedule AOS-1 during such Contract Year, un- 
less such Buyer first purchases hereunder a volume equal 
to the volume such Buyer had previously released here- 
under during such Contract Year, and the volumes thus 
purchased by such Buyer shall be prorated among those 
other Buyers whose tenders for release exceeded the vol- 
umes accepted for purchase hereunder during such Con- 
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tract Year, in the ratio of their respective Maximum 
Daily Quantities. 
For each Mef gas to be purchased by Buyer under 
this Section 7.4, Buyer shall pay an additional charge of 
6.35 cents. Seller will bill Buyer monthly for 1/12 of 
the additional charges due hereunder. For each Mcf of 
gas released by Buyer under this Section 7.4, Buyer shall 
receive a credit of 6.35 cents. Seller will credit Buyer 
monthly for 1/12 of the total credits due hereunder. 

8. HEAT CONTENT: 


Refer to Section 5.3 of the General Terms and Condi- 
tions. 


9. MEASUREMENT UNIT: 


Refer to Section 3.1 of the General Terms and Condi- 
tions. 


10. DEFINITIONS: 
10.1 The term “Maximum Daily Quantity” shall mean 


the daily volume of natural gas Seller is obligated to de- 
liver to Buyer as established in the executed service agree- 
ment. 


Issued by: Wilber H. Mack Effective: September 1. 
Executive Vice President 1965 
Issued on: July 1, 1965 
Issued to comply with order of the Federal Power Commission, 
Docket Nos. RP65-2, RP65-5 dated March 12, 1965. 
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{11] 
{Reed. July 6. 1965] 
MICHIGAN WISCONSIN PIPE LINE COMPANY 
FP.C. Gas Tantf 
Second Revised Volume No. 1 
Original Sheet No. 9A 


RATE SCHEDULE ACQ-1 
Annual Contract Quantity Service 
(Continued) 


10.2 The term “Annual Contract Quantity"’ shall 
mean the annual volume of natural gas, equivalent to 
190 times the Maximum Daily Quantity, Seller is obli- 
gated to deliver to Buyer as established in the executed 
service agreement. 


10.3 The term “Contract Year” shall mean a twelve 
month period commencing September | of each year and 
ending on September | of the following year. In the 
event service hereunder commences to a new customer 
on a date other than September 1, the Annual Contract 
Quantity and Maximum Daily Quantity for the period 
from date of initial delivery to the next following Sep- 
tember | shall be as agreed to by Buyer and Seller and 
set forth in the executed service agreement. 


11. GENERAL TERMS AND CONDITIONS: 


All of the General Terms and Conditions are hereby 
made a part of this rate schedule. 


Issued by: Wilber H. Mack Effective: September 1, 
Executive Vice President 1965 
Issued on: July 1, 1965 


Issued to comply with order of the Federal Power Commission, 
Docket Nos. RP65-2, RP65-5 dated March 12, 1965. 


[15] 
[Rec’d. Jan. 14, 1966] 


MICHIGAN WISCONSIN PIPE LINE COMPANY 
F.P.C. Gas Tariff 
Second Revised Volume No. 1 


Sixth Revised Sheet No. 10 
Superseding Fifth Revised Sheet No. 10 
RATE SCHEDULE SGS-1 
Small General Service 
1. AVAILABILITY: 


This rate schedule is available to any gas distribution utik 
ity (hereinafter called ““Buyer’’). for the purchase of natural 
gas from Michigan Wisconsin Pipe Line Company (herein- 
after called ‘‘Seller”), when Buyer has executed a service 
agreement with Seller in the form prescribed under this tar- 
iff for service under this rate schedule, provided that: 


(a) Buyer agrees to purchase from Seller Buyer’s 


entire requirements of natural gas for the in- 
tegrated gas system into which the delivery is 
to be made, except for such gas as may be lo- 
cally produced for such system: and 

(b) Buyer’s Maximum Daily Quantity for the in- 
tegrated system does not exceed 6,000 Mcf: 
and 


(c) Buyer does not elect to receive service under 
Rate Schedules ACQ-1 or MDQ-1. 


2. APPLICABILITY AND CHARACTER OF SERVICE: 


Gas sold under this rate schedule up to the Maximum 
Daily Quantity specified in the service agreement shall be 
delivered on a firm basis and shall be subject to curtailment 
or interruption only as provided in Section 9 of the Gen- 
eral Terms and Conditions. 

3. RATE: 


44.6 cents per Mef of gas delivered hereunder. 
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4+. MINIMUM BILL: 

None. 

5. OVERRUN VOLUME: 

Except as herein otherwise provided, volumes in excess 
of 102% of the Maximum Daily Quantity shall constitute 
unauthorized overrun volume and shall be subject to a pen- 
alty, 

Issued by: Wilber H. Mack Effective: January 1, 


Executive Vice President 1966 
Issued on: January 13, 1966 


Issued to comply with order of the Federal Power Commission, 
Docket No. CP66-65 dated December 23, 1965. 


[16] 
[Rec’d. Jan. 14, 1966] 


MICHIGAN WISCONSIN PIPE LINE COMPANY 

F P.C. Gas Tariff 

Second Revised Volume No. 1 
Seventh Revised Sheet No. 11 
Superseding: Sixth Revised Sheet No. 11 
First Revised Sheet No. 12 
Original Sheet No. 12A 


RATE SCHEDULE SGS-1 
Small General Service 


(Continued) 


in addition to the charges otherwise payable hereunder, of 
$10.00 per Mcf for all unauthorized overrun gas taken on 
any day. Seller shall authorize overruns on a nondiscrim- 
inatory basis, to the extent that, in Seller’s judgment, de- 
livery capacity of its system will permit without jeopardiz- 
ing the ability of Seller to meet its delivery obligation to 
other Buyers. 


6. DEVELOPMENT PERIOD: 


For thirty (30) consecutive months following the date 
natural gas service is first rendered by Seller to Buyer for: 
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(a) A newly constructed natural gas distribution 
system; or 
(b) A gas distribution system first converting from 
manufactured to mixed or straight natural gas: 
the total charges to be paid each month by Buyer to Sel- 
ler shall be 43 cents per Mcf of natural gas delivered to 
Buyer during such month. 
7. HEAT CONTENT: 


Refer to Section 5.3 of the General Terms and Condi- 
tions. 


8. MEASUREMENT UNIT: 


Refer to Section 3.1 of the General Terms and Condi- 
tions. 


9. DEFINITIONS: 


9.1 The term ‘“‘Maximum Daily Quantity” shall mean 
the daily volume of natural gas Seller is obligated to de- 
liver to Buyer as established in the executed service 
agreement. 


9.2 The term ‘Contract Year” shall mean a twelve month 
period commencing September | of each year and end- 
ing on September | of the following year. 


10. GENERAL TERMS AND CONDITIONS: 
All of the General Terms and Conditions are hereby made 
a part of this rate schedule. 


Issued by: Wilber H. Mack Effective: January 1. 
Executive Vice President 1966 
Issued on: January 13, 1966 


Issued to comply with order of the Federal Power Commission, 
Docket No. CP66-65 dated December 23, 1965. 


[53] 
Exhibit A 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Michigan Wisconsin Docket No. CP65-190 
Pipe Line Company 
Motion for Modification of Order 
And Acceptance Of Service Agreement for Filing 


Comes now Michigan Wisconsin Pipe Line Company 
(Michigan Wisconsin) and, pursuant to Section 1.12 of the 
Commission’s Rules of Practice and Procedure, hereby re- 
quests that the order issued March 30, 1965 in the above 
matter be modified to approve a minor increase in the Maxi- 
mum Daily Quantity (MDQ) to be delivered by Michigan 
Wisconsin to Ohio Valley Gas Corporation (Ohio Valley). 


Ohio Valley was a customer of American Louisiana Pipe 
Line Company (American Louisiana) prior to the merger 
of American Louisiana into Michigan Wisconsin on Janu- 
ary 1. 1966 and had contracted to purchase the maximum 
contract demand available to it under the American Louis- 
iana tariff — 6,000 Mcf a day. 


Following the Commission’s approval of the merger on 
December 23. 1965, and the availability of increased de- 
mand service under Michigan Wisconsin’s Rate Schedule 
ACQ-1, Ohio Valley reviewed its market requirements and 
concluded that it immediately requires an additional 750 
Mcf, for total MDQ of 6,750 Mcf, in order to provide for 
the additional requirements resulting from the attachment 
of more residential and commercial heating customers than 
anticipated as well as an increased firm industrial use. Be- 
cause of the de minimis nature of this increase and in order 
to preclude probable daily overrun penalties, Michigan Wis- 
consin has agreed to provide Ohio Valley the requested in- 
crease effective January 1, 1966; and is enclosing for filing 
under Part 154 of the Commission’s Regulations under the 
Natural Gas Act 
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[R. 54, 56] 


[54] 


two (2) copies of the executed service agreement providing 
for this increase in service, together with schedules setting 
forth the estimated sales and revenues preceding and succeed- 
ing January 1, 1966. 


WHEREFORE, Michigan Wisconsin respectfully requests 
the Commission to modify its order of March 30, 1965 herein 
to authorize deliveries to Ohio Valley of the 6,750 Mcf per 
day set forth in the enclosed executed service agreement and, 
concurrently, to accept the service agreement for filing ef- 
fective on January 1, 1966. Michigan Wisconsin respectfully 
requests a waiver of the Commission’s Rules and Regulations 
under the Natural Gas Act to the extent necessary to permit 
this agreement to become effective as proposed. 


Respectfully submitted. 
MICHIGAN WISCONSIN PIPE 
LINE COMPANY 


By /s/ Ray J. Lynch 
Vice President 


[56] 
Certificate of Service 


I hereby certify that I have this day served the foregoing 
document upon the following named parties of record in this 
proceeding, by delivering a copy thereof in person, or by 
mailing a copy thereof properly addressed to each of the 
parties named or, where indicated, to the attorney of rec- 
ord of a party named: 


Parties Attorney(s) Served 


Michigan Consolidated Gas Company 
One Woodward Avenue 
Detroit, Michigan 48226 


Michigan Gas and Electric Company 
P. O. Box 413 
Three Rivers, Michigan 49093 
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[R. 30-57] 


Michigan Gas Utilities Company 

© South Monroe Street 

Monroe. Michigan 48161 
Milwaukee Gas Light Company 
o2o East Wisconsin Avenue 
Milwaukee. Wisconsin 53201 
Wisconsin Natural Gas Company 
100 3rd Street 

Racine, Wisconsin 53401 

Madison Gas and Electric Company 
100 North Fairchild Street 
Madison. Wisconsin 53701 
Wisconsin Power and Light Company 
122 West Washington Avenue 
Madison. Wisconsin 53703 


Wisconsin Public Service Corporation Seymour Tabin 

P. O. Box 420 231 South LaSalle 
Oshkosh. Wisconsin 54902 Street 

Attn: Pierce G. Ellis, Chicago, Illinois 


Vice President 60604 
Wisconsin Michigan Power Company 
807 South Oneida Street 
Appleton. Wisconsin 54910 
Wisconsin Fuel and Light Company 
402 North 10th Street 
Manitowoc. Wisconsin 54220 


{57] 
Parties Attorney(s) Served 


City Gas Company 
733 Fifth Avenue 
Antigo, Wisconsin 


Wisconsin Southern Gas Company 
Sheridan Springs Road 

Lake Geneva, Wisconsin 

Illinois Power Company 

500 S. 27th Street 

Decatur, Illinois 62525 


[R. 57-58] 


City of Aledo 
Aledo, I}linois 


City of New Boston 
New Boston, Illinois 


lowa Southern Utilities Company 
300 Sheridan Avenue 
Centerville, Ohio 


Keokuk Gas Service Company 
428 Main Street 

Keokuk, Iowa 52632 

North Central Public Service Co. 
1725 Carroll Avenue 

St. Paul, Minnesota 55104 

lowa Electric Light and Power Company 
P. O. Box 351 

Cedar Rapids, lowa 52401 

City of Bloomfield 

Bloomfield, lowa 


City of Lamoni 
Municipal Gas System 
Lamoni, Iowa 


Allerton Gas Company 
Allerton, Iowa 


Town of Morning Sun 
Morning Sun, Iowa 


Wapello Light and Gas Company 
300 Home Federal Building 
Des Moines, lowa 50309 


[58] 
Parties Attorney(s) Served 


Town of Winfield 

Winfield, lowa 

St. Joseph Light & Power Company 
520 Francis Street 

St. Joseph, Missouri 64502 
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American Gas Company 

340 South 24th Avenue 

Omaha, Nebraska 68105 

City of Bethany 

Bethany, Missoun 

Associated Natural Gas Company 
10+ South Fifth Street 
Blytheville, Arkansas 

City of Stanberry 

Stanberry. Missoun 

City of Grant City 

Grant City, Missouri 

Consumers Natural Gas Corp. 
156 East 7th Street 

Auburn, Indiana 

Lincoln Natural Gas Company, Inc. 
312 Main Street 

Rockport. Indiana 

Northern Indiana Public Service Company 
$265 Hohman Avenue 
Hammond. Indiana 

Ohio Valley Gas Corporation 
216 South Meridian Street 
Winchester, Indiana 


Paris-Henry County Public 
Utility District of Henry 
County, Tennessee 

105 Fentress Street 

Paris, Tennessee 


Community Natural Gas Co., Inc. 
Rural Route 2 
Mt. Carmel, Illinois 


[R. 59} 


{59] 
Parties Attorney(s) Served 


Morenci National Gas Company 
P. O. Box 83 
Morenci, Michigan 


City of Detroit 

1010 City-County Building 
Two Woodward Avenue 
Detroit, Michigan 48226 


Public Service Commission Wm. E. Torkleson 
of Wisconsin Chief Counsel 
Hill Farms State 
Office Building 
Madison, Wiscon- 
sin 53702 


Missouri Public Service Commission 


New State Office Building 
Jefferson City, Missouri 


Michigan Public Service Commission 
5th Floor Lewis Cass Building 
Lansing. Michigan 48913 


City of Milwaukee 

801 City Hall 

200 East Wells Street 
Milwaukee, Wisconsin 53202 


County of Wayne 

601 City-County Building 
Detroit, Michigan 48226 
Illinois Commerce Commission 
State Office Building 

400 South Spring Street 
Springfield, Ilinois 62701 
lowa Commerce Commission 
Old State Capitol Building 
Des Moines, lowa 50318 
Public Service Commission of Indiana 
401 State House 

Indianapolis, Indiana 


[R. 39-61] 


Tennessee Public Service Commission 
Cordell Hull Building 
Nashville, Tennessee 


[60] 
Parties Attorney(s) Served 
State of Wisconsin 
Room 114 East State Capitol 
Madison. Wisconsin 53702 
dated at Detroit. Michigan this 10th day of January, 1966. 
/s/ Ray J. Lynch 
Vice President 
[61] 
{Rec’d. Jan. 12. 1966] 


Accepted for filing 
to become effective 
3-14-66 


SERVICE AGREEMENT 


This agreement is made as of the Ist day of January. 
1966, by and between Michigan Wisconsin Pipe Line Com- 
pany, a Delaware corporation (hereinafter referred to as 
“Seller”), and Ohio Valley Gas Corporation (hereinafter re- 
ferred to as “Buyer’’). 


In consideration of the premises and of the mutual cov- 
enants and agreements included herein, the parties do cov- 
enant and agree as follows: 


1. Gas to be Sold and Purchased. Seller agrees to sell 
and deliver a Maximum Daily Quantity of natural gas of 
6,750 Mcf and Buyer agrees to pay the demand charges 
thereon, under and subject to the terms and conditions here- 
inafter recited and referred to. 

Seller agrees to deliver cach Contract Year such quanti- 
ties of natural gas as are requested by Buyer up to the An- 
nual Contract Quantity of 1,282,500 Mcf and Buyer agrees 
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to pay for such quantities, under and subject to the terms 
and conditions hereinafter recited and referred to. Seller 

shall be obligated to deliver and Buyer shall be entitled to 
receive the above Annual Contract Quantity commencing 

January 1, 1966, subject to such modification as is set forth 
in Exhibit A hereto. 


2. Delivery Point(s), Maximum Daily Delivery Obliga- 
tion(s) and Pressure(s). The place(s) of delivery, and, with 
respect to each place of delivery, Seller’s maximum daily 
delivery obligation and the minimum delivery pressure are 
as set forth in Exhibit B attached hereto. 


[62] 
Page 2 
SERVICE AGREEMENT 
(Continued) 
3. Applicable Rate Schedule. The natural gas delivered 


hereunder shall be paid for under the Company’s effective 
Rate Schedule ACQ-1 on file with the Federal Power Com- 
mission, or under any other applicable rate schedule or rate 
schedules of Seller as from time to time shall be in effect 
in accordance with the provisions of the Natural Gas Act. 


This agreement in all respects shall be subject to the 
terms and conditions of the aforementioned rate schedule, 
and to the applicable provisions of the General Terms and 
Conditions attached to the rate schedule filed with the Fed- 
eral Power Commission, all of which are by reference made 
a part hereof. 


4. Term. This agreement shall take effect on January 
1, 1966 and shall be and remain in force and effect for a 
primary period ending August 31, 1985, and from year to 
year thereafter until terminated on eighteen months’ no- 
tice in writing, given by either party to the other. If either 
party shall desire to terminate this agreement at the expira- 
tion of the primary period, it shall give written notice thereof 
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to the other party at least eighteen months prior to the ex- 
Piration of the primary period. 


3. Agreement Being Superseded. This agreement super- 
sedes the following service agreement between the parties 
hereto. which is hereby terminated as of the effective date 
hereor: 

Service Agreement between American Louisiana 
Pipe Line Company and Ohio Valley Gas Corpora- 
tion dated May 28. 1965S. 

6. Notices. Notices to Seller under this agreement shall 
be addressed to it at One Woodward Avenue, Detroit, Mich- 
igan 48226. and notices to Buyer shall be addressed to it 
at 216 South Meridan Street. Winchester, Indiana. Either 
party may change its address specified in this section at 
any time. on written notice. 


> 


Non-Waiver of Future Defaults. No waiver by either 
party of any one or more defaults by the other in the per- 
formance of any provision of this agreement shall operate 


or be construed as a waiver of any future default or defaults, 
whether of a like or of a different character. 


[63] 
Page 3 
SERVICE AGREEMENT 
(Continued) 


8. Assignment. Neither party hereto shall assign this 
agreement or any of its rights or obligations hereunder with- 
Out the consent in wnting of the other party: provided that 
Seller may, without such consent, assign this agreement and 
all its rights and obligations hereunder to any party which 
shall acquire all the assets of Seller. and Buyer may, with- 
out such consent, assign this agreement and all its rights 
and obligations hereunder to any party which shall acquire 
all the distribution system and assets of Buyer. The pro- 
visions of this Section 8 shall not be construed to prohibit 
either party, without the consent of the other party, from 
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mortgaging or pleding this agreement or its rights hereun- 
der to secure the payment of any bonds, or other indebt- 
edness of such party. 

9. Successors. This agreement shall be binding on any 
company which shall succeed by purchase, merger or con- 
solidation to the properties of Seller or Buyer, as the case 
may be. 

10. Statutory Regulation. This agreement and the re- 
spective obligations of the parties hereunder are subject to 
present and future valid laws, orders, rates, rules and regu- 
lations of duly constituted authorities having jurisdiction. 


In witness whereof, the parties hereto have caused this 
agreement to be duly executed in several counterparts by 
their several duly authorized officers. 


MICHIGAN WISCONSIN PIPE LINE COMPANY 
By /s/ Ray J. Lynch 
Vice President 
Attest: 


/s/ C. J. McInerney 
Secretary 


OHIO VALLEY GAS CORPORATION 


By /s/ David 1. Beynon 
President 


Attest: 


/s! Douglas G. Roberts 
Asst. 
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[Ree“d. Jan. 18, 1966] 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Michigan Wisconsin Pipe 
Line Cormpany Docket No. CP65-190 


NOTICE OF PETITION TO AMEND 
(January 18, 1966) 


Take notice that on Janury 12, 1966, Michigan Wisconsin 
Pipe Line Company (Petitioner), One Woodward Avenue, 
Detroit. Michigan 48226, filed in Docket No. CP65-190 a 
petition to amend the certificate of public convenience and 
thorizing an increase in the Maximum Daily Quantity (MDQ) 
of natural gas to be delivered by Petitioner to Ohio Valley 
of natural gas to be delivered by Petitioner to Ohio Valley 
Gas Corporation (Ohio Valley) from 6,000 Mcf per day to 


6.750 Mcf per day. as more fully set forth in the petition 
to amend which is on file with the Commission and open 
to public inspection. 


Petitioner states that Ohio Valley was a customer of 
American Louisiana Pipe Line Company (American Louis- 
iana) prior to the merger of American Louisiana into Peti- 
tioner on January 1, 1966, and. has contracted to purchase 
the maximum contract demand available to it under the 
American Louisiana tariff, which was 6,000 Mcf per day. 


Petitioner further states that following Commission ap- 
proval of the merger on December 23, 1965, and the avail- 
ability of increased contract demand service under Peti- 
tioner’s Rate Schedule ACQ-1, Ohio Valley reviewed its 
market requirements and concluded that it requires an ad- 
ditional 750 Mcf per day in order to provide for additional 
requirements resulting from the attachment of more resi- 
dential and commercial heating customers than anticipated, 
as well as an increased firm industrial usc. 
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Petitioner has concurrently submitted for filing the new 
service agreement between it and Ohio Valley. with a re- 
quest that the said agreement become effective January 1, 
1966. 

Protests or petitions to intervene may be filed with the 
Federal Power Commission, Washington, D. C. 20426, in 
accordance with the Rules of Practice and Procedure (18 
CFR 1.8 or 1.10) and the Regulations under the Natural 
Gas Act (157.10) on or before February 8, 1966. 


Joseph H. Gutride 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Lee C. White. Chairman: 
L. J. O'Connor, Jr.. 
Charles R. Ross, 
David S. Black, and 
Carl E. Bagge. 
Michigan Wisconsin 
Pipe Line Company Docket No. CP65-190 
ORDER AMENDING CERTIFICATE OF PUBLIC 
CONVENIENCE AND NECESSITY AND ACCEPT- 
ING SUPERSEDING SERVICE AGREEMENT FOR 
FILING 


(Issued March 14, 1966) 

On January 12, 1966, Michigan Wisconsin Pipe Line Com- 
pany (Applicant) filed in Docket No. CP65-190 an appli- 
cation to amend the certificate of public convenience and 
necessity issued in said docket on March 30, 1965, by au- 
thorizing an increase in the Maximum Daily Quantity (MDQ) 
of natural gas to be delivered by Applicant to Ohio Valley 
Gas Corporation (Ohio Valley) from 6.000 Mef per day to 
6.750 Mef per day, as more fully set forth in the applica- 
tion to amend. 
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Applicant states that Ohio Valley was a customer of 
American Louisiana Pipe Line Company (American Louis- 
iana) prior to the merger of American Louisiana into Appli- 
cant on January 1. 1966. and had contracted to purchase 
the maximum contract demand available to it under the 
American Louisiana tariff, which was 6,000 Mcf per day. 

Applicant further states that following approval of the 
merger on December 23, 1965, and the availability of in- 
creased contract demand service under Applicant’s Rate 
Schedule ACQ-1, Ohio Valley reviewed its market require- 
ments and concluded that it requires an additional 750 
Mcf per day in order to provide for additional requirements 
resulting from the attachment of more residential and com- 
mercial heating customers than anticipated, as well as an in- 
creased firm industrial use. 


Applicant has concurrently submitted for filing the new 
service agreement between it and Ohio Valley, with a re- 
quest that the said agreement become effective January 1, 
1966, and a waiver of the Commission’s Rules and Regu- 
lations as to notice so as to permit the service agreement 
to become effective as proposed. 
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Due notice of the filing of the peitition to amend was 
published in the Federal Register on January 22, 1966 (31 
FR 922). No protest, petition to intervene, or notice of 
intervention has been filed in this proceeding. 


The Commission finds: 


(1) It is necessary and appropriate in carrying out the 
provisions of the Natural Gas Act and the public conven- 
ience and necessity require that the certificate of public 
convenience and necessity issued in Docket No. CP65-190 
on March 30, 1965, be amended as hereinafter ordered. 


(2) It is necessary and appropriate in carrying out the 
provisions of the Natural Gas Act that the superseding serv- 
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ice agreement between Applicant and Ohio Valley Gas Cor- 
poration dated January |, 1966, be accepted for filing and 
made effective as of the date of this order. 

The Commission orders: 


(A) The certificate of public convenience and necessity 
issued to Michigan Wisconsin Pipe Line Company in Docket 
No. CP65-190 on March 30, 1965, is amended by author- 
izing the sale and delivery by Applicant to Ohio Valley Gas 
Corporation of an additional MDQ of natural gas of 750 Mcf, 
as hereinbefore described and as more fully described in the 
application to amend. 


(B) The superseding service agreement between Appli- 
cant and Ohio Valley Gas Corporation dated January 1. 
1966, is accepted for filing and made effective as of the 
date of this order. 


(C) Inall other respects the certificate of public con- 
venience and necessity shall remain in full force and effect. 


(D) Applicant's request for waiver of notice requirements 
of Section 154.22 of the Commission's Regulations is de- 
nied. 

By the Commission. 

[Seal] 
Joseph H. Gutride 
Secretary 


[69] 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
In the Matter of 
Docket No. CP65-190 
Michigan Wisconsin Pipe 
Line Company 
Application of Ohio Valley Gas Corporation for an 
Order Authorizing and Directing Michigan Wisconsin 
Pipe Line Company to waive certain Penalties. 
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Comes now Ohio Valley Gas Corporation (Ohio Valley) of 
Winchester, Indiana, and, pursuant to the Commission’s Rules 
of Practice and Procedure, hereby requests that the Com- 
mission authorize and direct Michigan Wisconsin Pipe Line 
Company (Michigan Wisconsin) to waive and cancel certain 
penalties which it has assessed against Ohio Valley as over- 
run penalties. 

In support of this application Ohio Valley respectfully 
shows to the Commission that it is a public utility with its 
principal place of business in Winchester, Indiana. That it 
supplies natural gas to the residents of Portland, Indiana, 
and secures its supply of gas for said community from Mich- 
igan Wisconsin. 

Ohio Valley was a customer of American Louisiana Pipe 
Line Company (American Louisiana) prior to the merger 
of American Louisiana and Michigan Wisconsin on January 
1, 1966, and had contracted to purchase the maximum con- 
tract demand available to it under the American Louisiana 
Small General Service Rate Schedule which was 6000 Mcf a 
day. 

Thereafter and on or about the J Oth day of January 1966, 


Michigan Wisconsin filed a motion to modify the Commis- 
sion’s order of March 30, 1965, 


{70} 


to authorize deliveries to Ohio Valley of 6750 Mcf per day 
under Michigan Wisconsin’s Rate Schedule ACQ 1 in ac- 
cordance with the executed service agreement between Mich- 
igan Wisconsin and Ohio Valley which said agreement was 
subject to the approval of the Federal Power Commission. 
Exhibit A attached is a copy of said application. 


Under Michigan Wisconsin Gas Tariff filed with and ap- 
proved by the Federal Power Commission the following 
conditions prevailed: 


“Gas sold under this rate schedule shall be delivered 
on a firm basis — * * * — up to the contract de- 
mand which shall be as follows: 
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(a) During the months of November to Febru- 
ary, both inclusive, a maximum daily volume 
of natural gas equivalent to 1/190th of the 
Annual Contract Quantity, which volume is 
hereinafter referred to as the “Maximum 
Daily Quantity”: and 
During the period March | to March 15, both 
inclusive, a maximum daily volume of natural 
gas equivalent to eighty-five (85) per cent of 
the Maximum Daily Quantity. 

During the period March 16 to October 31, 
both inclusive, a maximum daily volume of 
natural gas equivalent to seventy-five (75) 
per cent of the Maximum Daily Quantity. 


As a consequence of these provisions the maximum au- 
thorized quantities of gas available to Ohio Valley were: 

March 1 — 15 5735.5 Mcf 

March 16 — October 31 $062.5 Mcf 


Thus for the period involved under the effective tariff. the 


maximum amount of authorized deliveries to Ohio Valley 
was a reduction from its previous allocation. On March 14. 
1966, the Federal Power Commission entered an order ap- 
proving the application of Michigan Wisconsin filed on Jan- 
uary 10, 1966, thus making effective the new contract with 
Michigan Wisconsin as of March 14, 1966. However. no 
notice of the order of the Commission was served upon the 
Ohio Valley 
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Gas Corporation. The order of the Commission was served 
only upon American Louisiana Pipe Line Company and 
Michigan Wisconsin Pipe Line Company and Michigan Wis- 
consin did not notify Ohio Valley of said order and Ohio 
Valley had no knowledge that said order had been made 
or that the tariff under the contract was effective during 
the period herein involved. Attached hereto and marked 
Exhibit B is a copy of the order of the Commission. 
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During the months of March and April. Ohio Valley had 
certain overruns for which penalties have been assessed. 
These overruns resulted from the fact that Ohio Valley be- 
heved it was authorized to receive 6000 Met daily. In some 
instances Ohio Valley requested and received overruns but 
said requests Were insufficient due to the fact that Ohio Val- 
ley believed it was authorized to receive 6000 Mcf daily. 

If Ohio Valley had been aware that the new contract had 
become effective it could have protected itself either by in- 
terrupting its interruptible customers or by requesting and 
receiving overruns from Michigan Wisconsin. Ohio Valley 
has two large interruptible customers taking in exesss of 
2.000.000 Mcf daily. 


On January 24. 1966, Michigan Wisconsin advised Ohio 
Valley and its other customers that it had gas available for 
overruns upon application of the customer. Attached here- 
to and marked Exhibit C is a copy of the telegram received 
from Michigan Wisconsin. Michigan Wisconsin has informed 
Ohio Valley that no other customer has been deprived of 
gas by reason of overruns taken by Ohio Valley. 


The following overruns have been assessed by Michigan 
Wisconsin against Ohio Vallev: | 


March 23 
March 24 
March 29 
March 30 


Total 


April 4 
April 5 
Apnmil 6 
April 7 
April 11 
April 12 
April 13 


Total 2100 Mcf x $10 = $21,000.00 
$33,340.00 
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The assessment of penalties in the amount of $33,340.00 
is unconscionable and inequitable under the circumstances 
herein related and enforcement of these penalties would 
cause a serious hardship upon Ohio Valley and tend to im- 
pair its ability to adequately serve its customers. 
Correspondence with respect to this application may be 
addressed to: 
Mr. David J. Beynon, President 
Ohio Valley Gas Corporation 
216 South Meridian Street 
Winchester, Indiana 
Mr. W. H. Bertram. General Manager 
Ohio Valley Gas Corporation 
216 South Meridian Street 
Winchester, Indiana 

or Applicant’s Counsel: 
Mr. Ira D. Beynon 
P. O. Box 333 
Lincoln, Nebraska 
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Wherefore Ohio Valley respectfully requests the Commis- 
sion to enter its order authorizing and directing Michigan 
Wisconsin to cancel and waive the penalties assessed against 
Ohio Valley as above set forth and Ohio Valley respectfully 
requests a waiver of the Commission’s Rules of Practice and 
Procedure under the Natural Gas Act to the extent neces- 
sary that no formal hearing be had upon this application 
and for such other relief as may be just and equitable. 

Respectfully submitted, 
OHIO VALLEY GAS CORPORATION 
By 1. D. Beynon 


[Exhibit A, Michigan Wisconsin's Motion tor Modification 
of Order and Acceptance of Service Agreement for Filing, 
received January 12, 1966, is set out at page 12. ante.] 
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Exhibit B 


WESTERN UNION 
TELEGRAM 
MUO10 (DE LL K430 LL Z22) PD=FAX DETROIT MICH 
JAN 24 1966 NFT= 
W H BERTRAM OHIO VALLEY GAS CORP= 
7-16 SOUTH MERIDAN WINCHESTER IND= 


COMMENCING TOMORROW MICHIGAN WISCONSIN PIPE LINE 
COMPANY WILL CONUIDER [SIC] REQUESTS FOR DAILY OVER- 
RUN VOLUMES TO BE DELIVERED UNDER RATE SCHEDULE W 
$SOS- 1. ANY SUCH REQUESTS SHOULD BE MADE TO OUR 
GAS DISPATCHING OFFICE PRIOR TO 10:00 A.M. C.S.T. AP- 
PROVALS [sic] WILL BE GRANTED TO THE EXTENT OPERAT- 
ING CONDITIONS WILL PERMCT [sic] = 


F T MATHEWS SUPERINTENDENT OF DIS- 
PATCHING= 
WDOS110:00AMCST= 843A CLR 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Docket No. CP65-190 
Michigan Wisconsin Pipe 
Line Company 
ANSWER OF MICHIGAN WISCONSIN PIPE LINE 
COMPANY TO APPLICATION OF OHIO VALLEY 
GAS CORPORATION FOR WAIVER OF PENALTIES 


Comes now Michigan Wisconsin Pipe Line Company (Mich- 
igan Wisconsin) and files its answer to the “Application of 
Ohio Valley Gas Corporation for an Order Authorizing and 
Directing Michigan Wisconsin Pipe Line Company to waive 
certain Penalties.” 
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Prior to the merger of American Louisiana Pipe Line Com- 
pany into Michigan Wisconsin, as of January 1, 1966, Ohio 
Valley was a customer of American Louisiana, purchasing 
gas under American Louisiana's Rate Schedule SG-1 pur- 
suant to a service agreement providing for a contract de- 
mand of 6,000 Mcf per day, the maximum allowable under 
such rate schedule. Thereafter, Michigan Wisconsin and 
Ohio Valley entered into a superseding service agreement, 
proposed to be made effective January 1, 1966, providing 
for the purchase of a Maximum Daily Quantity of 6,750 
Mef under Michigan Wisconsin’s Rate Schedule ACQ-1. By 
order issued March 14, 1966 in the captioned proceeding. 
such service agreement was accepted for filing and made 
effective as of March 14. 


Ohio Valley had no knowledge of the issuance of the 
Commission’s order of March 14, 1966, and continued to 
purchase gas on the assumption that the then=superseded 
service agreement was still effective and that such purchases 
were being made under Michigan Wisconsin’s Rate Schedule 
SGS-1, which, insofar as the small general service custom- 
ers previously 
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served by American Louisiana were concerned. replaced 
American Louisiana’s Rate Schedule SG-1. As a result of 
this misconception, during the period of March 23, 1966 
through April 13, 1966, Ohio Valley incurred unauthorized 
overrun penalties aggregating $33,340 since. during such 
period, Ohio Valley had a contract entitlement under Mich- 
igan Wisconsin's ACQ-1 Rate Schedule of only 75% of 6.750 
Mef per day. or 5,062.5 Mef. rather than the 6.000 Met to 
which Ohio Valley was entitled under the terms of the su- 
perseded service agreement. Ohio Valley has requested a 
waiver of the resultant unauthorized overrun penalties. 
Because Ohio Valley did not have timely knowledge of 
the Commission’s order of March 14, 1966, Michigan Wis- 
consin does not oppose appropriate Commission action re- 
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heving Ohio Valley of the obligation to pay the overrun 
penalties provided for in Rate Schedule ACQ-1. However. 
it does Oppose a mere Waiver of the penalties, as requested 
by Ohio Valley. 

Dunng the relevant period, Ohio Valley assumed it was 
continuing to purchase gas under Michigan Wisconsin’s Rate 
Schedule SGS-1 and accordingly should pay the rate pro- 
vided for therein. This can be accomplished by an amend- 
ment of the Commission's order of March 14, 1966 to des- 
ignate April 14, 1966 as the effective date of the supersed- 
ing service agreement rather than March 14, 1966. This 
would have the effect of relieving Ohio Valley of the over- 
run penalties and would be consistent with the Commission's 
action of February 12. 1965 when it amended a prior order 
to change the effective date of a service agreement between 
Michigan Wisconsin and Iowa Southern Utilities Company 
to avoid the incurrence of overrun penalties by lowa South- 
em incident to its acquisition of the New London Gas Com- 
pany. 
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WHEREFORE. Michigan Wisconsin requests that the Com- 
mission modify ordering Paragraph (B) of its March 14, 1966 
order to provide that “the superseding service agreement 
between Applicant and Ohio Valley Gas Corporation dated 
January 1, 1966, is accepted for filing and made effective 
as of April 14, 1966.” 

Respectfully submitted, 

MICHIGAN WISCONSIN PIPE LINE COMPANY 
By /s/ Ray C. Lynch 
Vice President 


cc: Ohio Valley Gas Corporation. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Docket No. CP65-190 
Michigan Wisconsin Pipe 
Line Company 


MEMORANDUM BRIEF OF OHIO 
VALLEY GAS CORPORATION 


The Michigan Wisconsin Pipe Line Company (Michigan 
Wisconsin) has filed its answer in which it acknowledges all 
the essential facts set forth in the application of Ohio Val- 
ley Gas Corporation (Ohio Valley) for waiver of penalties. 
However. Michigan Wisconsin suggests that rather than waive 
the penalties the order be vacated and the effective date of 
the order be changed from March 14, 1966 to April 14. 
1966. It implies that changing the date of the order will 
accomplish the same purpose. 

It is stated in the answer of Michigan Wisconsin that 

“Michigan Wisconsin does not oppose Commission 
action relieving Ohio Valley of the obligation to pay 
the overrun penalties provided for in Rate Sched- 
ule ACQ-1.” 


The action proposed by Michigan Wisconsin would merely 
reduce the amount of the penalty from $33,340.00 to $8- 
545.87. While Ohio Valley is gratified for this concession, 
nevertheless it does feel that it should not be penalized in 
the sum of $8,545.87 through no fault of its own. 

Attached and marked Exhibit “A™ is a computation 
showing the excess cost to Ohio Valley of delaying the date 
of 
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the order. 


In January, 1966, Michigan Wisconsin urged Ohio Val- 
ley to support the motion of Michigan Wisconsin filed with 
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the Federal Power Commission wherein Michigan Wiscon- 
sin proposed to put Ohio Valley upon a demand and com- 
modity rate in place of the small users’ rate which it had 
heretofore enjoyed. The significance of the ACQ-1 rate is 
that Ohio Valley is compelled to pay a demand charge for 
gas whether sold or not. 

Duning the period under consideration the new demand 
and commodity rate turned out to be more favorable for 
Ohio Valley than the old small users” rate. 


However, there was considerable risk which Ohio Val- 
ley assumed in agreeing to be bound by the ACQ-! rate. 
Also there are certain seasons of the year in which the ACQ 
-] rate is considerably more costly to Ohio Valley than the 
old rate. 


Having assumed the risk at the urgency of Michigan Wis- 
consin. Ohio Valley now feels that it should have the full 
benefit of the new rate for which it had bound itself, and, 
inasmuch as Michigan Wisconsin had gas to sell during the 


period as authorized overruns, Ohio Valley should not now 
be penalized. 


Webster’s Unabridged Dictionary defines “Penalty” as: 


“1. a punishment fixed by law, as for a crime or 
breach of contract. 


the disadvantage, suffering, handicap, etc., imposed 
upon an offender, as a fine or forfeit. 
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any unfortunate consequence or result of an act 
or condition. 


4. money recoverable by virtue of a penal statute.” 
In justice to Ohio Valley, it should not be penalized nor 
should Michigan Wisconsin be unduly enriched by reason of 
circumstances under which Ohio Valley had no control. 


Under the rules, Ohio Valley should have been notified 
of the Commission’s order of March 14, 1966, but through 
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inadvertence notice was not given to Ohio Valley either by 
the Commission or by Michigan Wisconsin. 

The purpose of the provisions in the rates of Michigan 
Wisconsin authorizing penalties does not contemplate penak 
izing customers who are innocent of violating any terms of 
the contract. To enforce these penalties would be in vio- 
lation of the Fourteenth Amendment to the Constitution. 
The law looks with disfavor upon penalties or forfeitures 
especially where assessed unilaterally. 

“Penalties are not favored in law or equity and 
should not be imposed except in cases which are 
clear and free from doubt.” 70C.J.S. Sec. 1b Page 
390. 


We must point out that during conversations with officers 
of Michigan Wiseonsin, although they indicated a preference 
for procedure that would change the date of the order, they 
nevertheless stated that they had no objection to a waiver 
of the penalties. This telephone conversation of August 22, 
1966, was confirmed in a letter to Mr. Merton W. Lincoln, 


an officer of Michigan Wisconsin. 
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Attached and marked Exhibit “B” is a carbon copy of 
our letter confirming this conversation. 


Under all the circumstances, therefore, we urge the Com- 
mission to enter an order authorizing and directing Michi 
gan Wisconsin to waive the penalties which have been as- 
sessed against Ohio Valley. 

Respectfully submitted 
OHIO VALLEY GAS COR- 
PORATION 
WINCHESTER, INDIANA 
By /s/ I. D. Beynon 
Its Attorney 
321 Terminal Building 
Lincoln, Nebraska 


[88] 


OHIO VALLEY GAS CORPORATION 
ANALYSIS OF GAS COST FROM MICHIGAN WISCONSIN 
FOR MONTHS OF MARCH AND APRIL, 1966. 
Mef 
delivered Rate Cost 
Mich.-Wis Invoice No. 
G-30-1 Gas delivered 
in March, 1966 ; $61,216.61 


Mich.-Wis. Invoice No. 

G-+6-1 Gas delivered 

Apnil 1-13. 1966 : 26,769.81 
Gas delivered April 

14-30, 1966 


Commodity charge 65¢ 15,848.98 
Demand charge 
6750 x 75%x17/30 . 8,607.00 


117342 : 51,225.79 


Total cost if Date of 
order is delayed to 
April 14, 1966 112,442.41 


As Billed 
G-361 $69,153.98 
Less penalties 12,890.00 
Total 56,263.98 


G461 68,632.56 
Less penalties 21,000.00 
47,632.56 


Total as billed less penalties 103,896.54 


A AT On 


Excess Cost of Delaying Date 
of Order over Elimination 
of Penalties $ 8,545.87 


PRR Ie 
Exhibit “A” 


{Exhibit B is omitted from the Joint Appendix] 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Lee C. White, Chairman, 
L. J. O'Connor, Jr., 
Charles R. Ross, 
Carl E. Bagge, and 
John A. Carver, Jr. 
Michigan Wisconsin Pipe 
Line Company Docket No. CP65-190 


ORDER AMENDING ORDER 
GRANTING CERTIFICATE 


(Issued January 11, 1967) 


Ohio Valley Gas Corporation (Ohio Valley) on Septem- 
ber 1, 1966, requested that the Commission direct Michi- 
gan Wisconsin Pipe Line Company (Michigan Wisconsin) to 
waive certain overrun penalties in the amount of $33,340 
assessed against Ohio Valley during the months of March 
and April, 1966. In support thereof, Ohio Valley states 
that it was not served with the Commission’s order of March 
14, 1966,/ and consequently had no knowledge that as of 
March 14, 1966, it was purchasing gas under a service agree- 
ment dated January 1, 1966, and Michigan Wisconsin’s Rate 
Schedule ACQ-1, rather than a superseded service agreement 
which provided for purchases under Rate Schedule SGS-1. 
Accordingly, Ohio Valley continued to purchase gas during 
the months of March and April at approximately its entitle- 
ment of 6.000 Mef per day under Rate Schedule SGS-1. 
Because its contract entitlement under the service agreement 
dated January 1, 1966 was 75 percent of 6.750 Mef or 5,- 
062, Ohio Valley between March 23rd and April 13th un- 
knowingly took 3.334 Mcf of overrun gas. The overrun 
charges of $33,340 resulted. 

In its answer filed on October 31, 1966 Michigan Wis- 
consin states that since there is no provision in its tariff 
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which permits the waiving of overrun penalties, it would 
oppose Ohio Valley’s request. It stated, however, that it 
would have no opposition to appropriate Commission ac- 
tion 


?That order granted Michigan Wisconsin's request for an amend- 
ment to the Certificate of Public Convenience granted on March 30, 
1965, in this proceeding and authorized an increase in the MDQ de- 
livered to Ohio Valley from 6,000 Mcf per day under Rate Schedule 
SGS-1. to 6.750 Mef per day under Rate Schedule ACQ-1. 
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which may relieve Ohio Valley of the overrun charges. 
Michigan Wisconsin suggested that this may be accomplished 
by making the new service agreement effective as of April 
14, 1966, rather than March 14, 1966, as provided in the 


Commission order of March 14, 1966. 


Ohio Valley. by tender of November 25, 1966, objects 
to the proposal offered by Michigan Wisconsin alleging that 
this “would merely reduce the amount of the penalty from 
$33,340 to $8,545." A review of the facts indicates that 
the $8,545 to which Ohio Valley refers is not an overrun 
penalty charge. It is in fact, a charge for the gas actually 
received including the aforementioned 3,334 Mcf under 
Rate Schedule SGS-1 over that which it would have paid 
under Rate Schedule ACQ-1, for the same volumes. The 
Commission concludes therefore, that an equitable solution 
results from billing Ohio Valley under the service agree- 
ment and rate schedule which it believed to be effective at 
the time that the 3,334 Mcf was delivered. Michigan Wis- 
consin’s answer therefore is considered as a motion to amend 
the aforementioned order issued March 14, 1966, in this pro- 
ceeding. Based on the circumstances herein, we believe it is 
in the public interest in carrying out the provisions of the Na- 
tural Gas Act to grant the motion. 
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The Commission orders: 

(A) Paragraph (B) of the Commission’s order issued March 
14, 1966, in this proceeding, is hereby amended to provide 
that the service agreement between Michigan Wisconsin and 
Ohio Valley dated January 1, 1966, be effective as of April 
14, 1966. 

(B) The request of Ohio Valley as filed on September 1, 
1966, is hereby denied. 

(C) In all other respects, the aforementioned order issued 
March 14, 1966, shall remain in full force and effect. 


By the Commission 
[Seal] 


Joseph H. Gutride 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Docket No. CP65-190 


Michigan Wisconsin Pipe j 
Line Company 

PETITION FOR REHEARING AND 

REQUEST FOR ORAL ARGUMENT 


Comes now Ohio Valley Gas Corporation of Winchester, 
Indiana, (Ohio Valley) and pursuant to Section 19 of the 
Natural Gas Act and Section 1.34 of the Rules of Practice 
and Procedure of the Federal Power Commission and other 
rules and regulations of the Commission pertaining thereto. 
hereby applies for rehearing of the Commission's opinion 
and order of January 11, 1967, which order denies the ap- 
plication of Ohio Valley for an order directing Michigan 
Wisconsin Pipe Line Company (Michigan Wisconsin) to can- 
cel and waive penalties assessed against Ohio Valley. 
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Ohio Valley requests that it be allowed an opportunity 
for oral argument of this petition. 

The Commission in denying the application of Ohio Val 
ley for cancellation and waiver of penalties erred in the fol 
lowing respects: 

1. The order does not conform to the facts. 

The opinion recites: 

“In its answer filed on October 31, 1966, Michigan 
Wisconsin states that since there is no provision in 
its tariff which permits the waiving of overrun penal- 
ties. it would oppose Ohio Valley's request.” 
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No such statement or language is found in the answer of 
Michigan Wisconsin which was served upon this petitioner. 
We do find the following language: 

“Because Ohio Valley did not have timely knowledge 
of the Commission’s order of March 14, 1966, Mich- 
igan Wisconsin does not oppose appropriate Com- 
mission action relieving Ohio Valley of the obliga- 
tion to pay the overrun penalties provided for in 
Rate Schedule ACQ-1.”” 

2. The order of the Commission is contrary to law. 


Ohio Valley at the instance and request of Michigan Wis- 
consin entered into a service agreement and contract where- 
by Ohio Valley bound itself to pay the rates and take the 
gas provided for under Michigan Wisconsin Rate Schedule 
ACQ1. To change the date of the order has the effect of 
violating the terms of this agreement. 


The order of the Commission overlooks the fact that 
Michigan Wisconsin had the responsibility of advising Ohio 
Valley of the effective date of the Commission order of 
March 14, 1966. 


Section 1.30 (i) of Rules of Practice and Procedure pro- 
vides: 


[R. 94-95] 


“All decisions shall be filed with the Secretary who 
shall serve copies thereof upon all parties or their 
attorneys of record, including staff counsel, whose 
appearances have been entered pursuant to Section 
1.20 (e). Such service shall be by mail or by de- 
livery to the parties or their attorneys, as may be 
appropriate, in accordance with Section 1.17.” 

If it was not incumbent upon the staff of the Commission 
to serve notice upon Ohio Valley, it was nevertheless the 
duty of Michigan Wisconsin to advise Ohio Valley of the 
order and that they were placing Ohio Valley under Sched- 
ule ACQ-1. 


The proceedings were initiated by. Michigan Wisconsin. On 
March 12. 1966, Michigan Wisconsin filed their application 
to amend the Certificate of Convenience and Necessity is- 
sued on March 30, 1965, 
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by authorizing an increase in the maximum daily quantity 
of natural gas to be delivered to Ohio Valley under its rate 
ACQ-1. The service agreement filed with the motion of 
Michigan Wisconsin did not become effective until approved 
by the Commission. The Federal Power Commission ap- 
proved the new service agreement on March 14, 1966, and 
notified Michigan Wisconsin. It did not notify Ohio Valley 
nor did Michigan Wisconsin notify Ohio Valley. Michigan 
Wisconsin did not notify Ohio Valley that it was assessing 
penalties to Ohio Valley for overruns until the bills were 
submitted. 


3. The Commission erred in failing to hold the penalties 
assessed under the circumstances were illegal and void. 
Michigan Wisconsin had no lawful right to assess penalties 
to Ohio Valley. The overruns were due to the gross negli- 
gence and failure of Michigan Wisconsin, who had initiated 
the proceedings, to advise Ohio Valley that the service agree- 
ment had become effective. Penalties imply that there has 
been some wrongdoing or violation of contract. Ohio Val- 
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ley could not be guilty of violating a contract which it did 
not know was in effect. 

4. The Commission erred in holding that an equitable 
solution was to change the date of the order from March 
to April 14. 1900. Changing the date of the order results 
in an additional cost of gas to Ohio Valley in the sum of 
$8,545.00. Under the new ACQ-1 contract gas is sold on 
a demand and commodity rate while under the SGS-1 con- 
tract the rate was 44.6 cents per Mcf of gas delivered. Dur- 
ing the period in which penalties were assessed under the 
ACQ-1 rate. the cost of gas was less than it would have been 
under the SGS-1 rate by $8,545.00. During certain times 
of the year the reverse is true: for instance, in August of 
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1966 the cost of gas under ACQ-1 averaged 47.7 cents per 
Mef. 


Having assumed the liability for the rate of ACQ-1 dur- 
ing the period from March 14 to April 14, Ohio Valley is 
entitled to any benefits which accrue to it from ACQ-1 
rate during that period and it is equitable that Ohio Val- 
ley should have those benefits in order to offset the greater 
cost of gas under the ACQ-1 rate during other months of the 
year. Michigan Wisconsin should not be allowed, through its 
own fault and negligence, to profit under the circumstances. 

The Commission erred in failing to hold that the penalties 
were illegal and void. 


The basis of the Commission’s decision appears to be that 
there is no provision in the tariffs of Michigan Wisconsin 
which permits it to cancel overrun penalties. 


The Commission should have held that the assessment of 
penalties under the circumstances were illegal and void. 

WHEREFORE, Ohio Valley requests that the Commis- 
sion grant a rehearing of the matter pertaining to its order 
of January 11, 1967, and that the Commission reconsider 
the application to cancel the penalties which were illegally 
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assessed against Ohio Valley, and that the Commission grant 
such other relief as is just and quitable and that the Com- 
mission allow Ohio Valley an opportunity to present this 
petition by oral argument. 
OHIO VALLEY GAS CORPORATION 
Winchester, Indiana 
By 
Ira D. Beynon 
Its Attorney 
Lincoln, Nebraska 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Lee C. White, Chairman: 
L. J. O'Connor, Jr.. 
Charles R. Ross, 
Carl E. Bagge, and 
John A. Carver, Jr. 


Michigan Wisconsin Pipe 
Line Company Docket No. CP65-190 


ORDER DENYING PETITION FOR REHEARING 
AND REQUEST FOR ORAL ARGUMENT 


(Issued March 3, 1967) 


Ohio Valley Gas Company (Ohio Valley), on February -. 
1967, filed a petition for rehearing of the order issued Jan- 
uary 11, 1967, in this docket together with a request for 
opportunity to present oral argument of its petition. The 
background of this controversy is fully described in our or- 
ders issues March 14, 1966, and January 11, 1967. The fol- 
lowing brief summary, however, will serve to put the mat- 
ter in focus. 


[R. 99-100] 


In the January 11 order we provided that a superseding 
service agreement dated January 1, 1966, between Ohio Val- 
ley and its supplier, Michigan Wisconsin Pipe Line Company 
(Mich-Wise.) become effective as of April 14, 1966, instead 
of March 14, 1966, as prescribed in the order issued on the 
latter date. That superseding service agreement provided 
for deliveries of gas to Ohio Valley under Mich-Wisc’s Rate 
Schedule ACQ1. 

Based on presentations made by Ohio Valley in its ap- 
plication filed September 1, 1966, for waiver of penalties, 
our order issued January 11. 1967, relieved Ohio Valley of 
$24.795 of penalties (out of a total of $33,340 assessed). 
That order also determined that the remaining amount was 
not a penalty but a proper charge under Mich-Wisc’s Rate 
Schedule SGS-1] for gas actually taken. 


We have carefully analyzed Ohio Valley’s petition for re- 
hearing and find it to be without merit. Ohio Valley’s con- 
tentions are summed up in its statement that “Having as- 
sumed the liability for the rate ACQ-1 during the period 
from March 14 to April 14, Ohio Valley is entitled to any 
benefits which accrue to it from ACQ-1 rate during that 
period ...”. On its face that claim appears fair. However, 
it fails to note that in the “liability” assumed was the ob- 
ligation to pay. at penalty prices, for all unauthorized 


{100} 
Docket No. CP65-190 


takes of gas above a fixed percentage of the contract de- 
mand. That obligation Ohio Valley requested be waived 
because it was not given notice that the ACQ-1 Rate Sched- 
ule was made effective as to its gas during the period March 
14 to April 14, 1966, at approximately its entitlement under 
Rate Schedule SGS-1 and its superseded service agreement. 
The January 11 order in effect waives that obligation and 
provides for payment for gas in accordance with the rate 
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schedule Ohio Valley assumed to be effective during the 
period involved. The contentions reiterated in the petition 
for rehearing are fully discussed and dealt with in the order 
issued January 11, 1967. 

Ohio Valley’s claim that we erred in failing to hold that 
the penalties assessed were illegal and void, is similarly with- 
out basis. Our order issued January 11 clearly sets out that 
under the relief there granted Ohio Valley is not being as- 
sessed any penalties. It is only being required to pay for 
gas actually taken pursuant to the appropriate rate sched- 
ule. 


The Commission finds: 


The assignments of error and grounds for rehearing set 
forth in Ohio Valley’s petition filed February 2. 1967, pre- 
sent no new facts or principles of law which were not con- 
sidered by the Commission when it issued its order on Janu- 
ary 11, 1967, or which having now been considered war- 
rant any change or modification of that order. 


The Commission orders: 


Ohio Valley’s petition for rehearing and request for oral 
argument thereon filed February 2, 1967, hereby are de- 
nied. 


By the Commission. 
[Seal] 


Joseph H. Gutride 
Secretary 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Federal Power Commission has authority, 
at the request of a seller of natural gas and without the 
consent of the buyer, to approve or order a retroactive rate 
increase by reinstating an old, superseded service agreement 
between the parties for a prior one month period, following 
the seller's concession that it would be unfair and inappro- 
priate to penalize the buyer tor unauthorized overrun gas 
purchased under a superseding service agreement which the 
Commission had previously ordered into effect, but notice 
of the effective date of which the seller had admittedly 
failed to give the buyer during the disputed period. 

>. Whether the Federal Power Commission’s action in 
reinstating an old, superseded service agreement for a prior 
one month period was arbitrary and capricious, and thus 
illegal. under the circumstances of this case. 


(iii) 
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SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Federal Power Commission’s order of January 11, 
1967, reinstating an old, superseded service agreement 
for a prior one month period, and thereby ordering a 
retroactive increase in rates, is invalid as exceeding the 
Commission’s authority. 


. The Federal Power Commission’s order of January 11, 
1967, calling for a retroactive increase in rates, was 
arbitrary and capricious and was thus illegal. 


CONCLUSION 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,957 


OHIO VALLEY GAS CORPORATION, 
Petitioner, 


v. 


FEDERAL POWER COMMISSION, 
Respondent. 


PETITION TO REVIEW AN ORDER OF 
THE FEDERAL POWER COMMISSION 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


On January 11, 1967, the Federal Power Commission en- 
tered an order postponing the effective date of a superseding 
service agreement entered into by petitioner and Michigan 
Wisconsin Pipe Line Company. Petitioner. being aggrieved 
by such order, filed a timely petition for rehearing and 
request for oral argument, pursuant to § 19(a) of the Natural 
Gas Act (Act of June 21, 1938, 52 Stat. 831, 62 Stat. 991, 
63 Stat. 107, 72 Stat. 947, 15 U.S.C. § 71 74a). On March 
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,s 
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3, 1907, the Commission entered an order denying petition- 
ers petition for rehearing and request for oral argument. 
Pursuant to $ 19%(b) of the Natural Gas Act, 15 U.S.C. 
$717nb). and Rule 38 of the Rules of this Court, petitioner 
on May 2, 1907 filed in this Court a timely petition for re- 
view requesting that the Commission’s orders of January 11, 
1967 and March 3, 1967 be set aside. This Court has juris- 
diction to review the orders complained of under $ 19(b) of 
the Natural Gas Act. 15 U.S.C. $ 717r(b). 


STATEMENT OF THE CASE 


Petitioner, Ohio Valley Gas Corporation, a distributor of 
natural gas, was a customer of American Louisiana Pipe Line 
Company prior to the merger of American Louisiana into 
Michigan Wisconsin Pipe Line Company on January 1, 1966. 
At that time. Michigan Wisconsin succeeded to American 
Louisiana’s service agreements, including the agreement un- 
der which Ohio Valley had contracted to purchase its require- 
ments for gas up to a maximum contract demand of 6,000 
Mef. per day under Small General Service Rate Schedule 
(SGS-1) at a rate of 44.6¢ per Mcf. (R. 43-46.) On Janu- 
ary 1, 1966 Ohio Valley and Michigan Wisconsin executed 
a new, superseding service agreement, which provided for 
the purchase of a maximum daily quantity of 6,750 Mcf. 
under Michigan Wisconsin’s Annual Contract Quantity Rate 
Schedule (ACQ-1). (R. 61-63.) Since Rate Schedule ACQ:1 
required a reduction in the maximum daily quantity of gas 
purchased under it in certain months of the year (R. 5), the 
effect of this change was to make available to Ohio Valley 
a greater daily supply of gas in the colder months and to 
reduce its available supply in the warmer months. Although 
the rate per Mcf. was reduced to 27.65¢ under the super- 
seding service agreement, that agreement also required Ohio 
Valley to pay a substantial monthly ‘“‘demand”’ charge re- 
gardless of the amount of gas it purchased. Consequently, 
the total price for gas purchased under the superseding serv- 
ice agreement might be greater or less than the price paid 
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under the old agreement, depending upon the quantity of 
gas purchased in any given month. 

On January 12, 1966, Michigan Wisconsin made applica- 
tion to the Federal Power Commission for an amendment 
to its certificate of public convenience and necessity to au- 
thorize delivery of the maximum daily quantities of gas 
called for by the new service agreement executed with Ohio 
Valley. (R. 53-65.) At the same time, Michigan Wisconsin 
tendered the new service agreement for filing (R. 61), and 
requested a waiver of the Commission’s rules regarding notice 
so as to permit the new agreement to take effect as of Jan- 
uary 1, 1966. (R. 53-65.) Ohio Valley did not formally 
intervene in the proceedings.’ 


On March 14, 1966, the Commission issued an order 
granting the requested amendment to Michigan Wisconsin's 
certificate and ordering the new service agreement into ef- 
fect as of that date. (R. 67-68.) Since Ohio Valley had not 
formally intervened in the proceedings, it was not given 
notice of this order by the Commission. It also received 
no notification at this time from Michigan Wisconsin. 


Under the terms of Rate Schedule ACQ-1 and the new 
service agreement, Ohio Valley’s authorized maximum daily 
quantity of gas dropped to 5,062.5 Mcf. on March 16, 1966. 
(R. 5, 61-63.) This. of course, was substantially below its 
previously authorized maximum daily quantity of 6.000 
Mcf. under the superseded service agreement. (R. 43-46.) 
However, since Ohio Valley was as yet unaware of the fact 
that the new agreement had become effective, its purchases 
of gas on 11 of the next 30 days exceeded, by an average 
of about 300 Mcf. per occasion, the quantities which it was 
authorized to purchase under the new agreement without 
being subject to penalties. (R. 72.) Consequently, when 
in mid-April Ohio Valley received its March billing from 


Rule § 1.8(b)(2), Federal Power Commission Rules of Practice and 
Procedure, authorizes intervention in Commission proceedings by any 
person having an interest which may be directly affected “and which 
is not adequately represented by existing parties... 18 C.FLR. 

1.8(b)(2). 
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Michigan Wisconsin, it was confronted with an assessment 
of $12,340 of penalties, in addition to the normal overrun 
charge. for 1.234 Mef. of unauthorized overrun gas purchased 
during the last half of March. This billing represented Ohio 
Valley's first notice that the new service agreement had gone 
into effect (R. 95), and Ohio Valley immediately adjusted its 
purchase requirements to comply with the provisions of the 
new agreement tor the future. In mid-May, however, Ohio 
Valley received its April billing, which included $21,000 of 
penalties assessed for an additional 2.100 Met. of unauthor- 
ized overrun gas purchased through April 13, 1966, the 
last day on which excess gas was purchased. Altogether, 
Ohio Valley had unknowingly and unintentionally pur- 
chased a total of 3.334 Mef. of excess gas, which produced 
penalty charges under the new service agreement amount- 
ing to $33,340. (R. 72.) 

Ohio Valley paid the normal charge for the overrun gas 
(see R. 88) but protested the penalties and requested Mich- 
igan Wisconsin to waive them. When it encountered diffi- 
culty in securing a waiver, Ohio Valley on September 1, 
1966 filed an application with the Commission requesting 
an order authorizing and directing Michigan Wisconsin to 
waive the overrun penalties. (R. 69-78.) In its application, 
Ohio Valley stated that if it had received timely notice of 
the March 14 order, it could easily have avoided unauthor- 
ized overruns simply by requesting and being granted au- 
thorized overruns from Michigan Wisconsin in accordance 
with established procedures, or by interrupting its large in- 
terruptible customers. (R. 71.) It also stated Michigan 
Wisconsin had informed it that no other customer had been 
deprived of gas by reason of Ohio Valley's excess purchases. 
(R. 71.) Michigan Wisconsin has never disputed these state- 
ments. 


In its October 31, 1966 answer to Ohio Valley’s applica- 
tion, Michigan Wisconsin conceded that Ohio Valley had no 
knowledge of the issuance of the Commission’s March 14 
order, and further stated that because of Ohio Valley’s lack 
of timely knowledge, “Michigan Wisconsin does not oppose 
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appropriate Commission action relieving Ohio Valley of the 
obligation to pay the overrun penalties provided for in Rate 
Schedule ACQ-1.”” (R. 81.) The answer went on to state, 
however, that Michigan Wisconsin “does oppose a mere wai- 
ver of the penalties, as requested by Ohio Valley.” (R. 81.) 
The answer asserted that during the March 14<April 13, 
1966 period, Ohio Valley assumed it was purchasing gas un- 
der the superseded Rate Schedule SGS-1, and “accordingly 
should pay the rate provided for therein.” (R. 81.) The 
answer suggested that the Commission accomplish this re- 
sult by amending its order of March 14 to designate April 
14, 1966 as the effective date of the superseding service 
agreement. (R. 81.) 


On January 11, 1967, the Commission entered an order 
adopting Michigan Wisconsin’s suggestion. (R. 91-92.) The 
order, in part, stated the following: 

“The Commission concludes therefore, that an equit- 
able solution results from billing Ohio Valley under 
the service agreement and rate schedule which it be- 
lieved to be effective at the time that the 3,334 Mcf 
was delivered.” (R. 92.) 


Michigan Wisconsin’s answer was considered a “motion to 
amend” the Commission’s prior order of March 14, 1966, 
and that order was “hereby amended” to provide that the 
superseding service agreement be deemed not to have taken 
effect until April 14, 1966. (R. 92.) The effect of the 
Commission’s January 11, 1967 order was to eliminate the 
imposition of $33,340 of penalties against Ohio Valley, but 
to charge it an additional $8,546 for all of the gas it had 
purchased during the disputed one-month period. 


Ohio Valley's timely petition for rehearing and request 
for oral argument asserted, inter alia, that “the [January 
11] order of the Commission is contrary to law” (on the 
ground that changing the date of the March 14 order had 
the effect of violating the contractual rights of the parties 
as fixed by the superseding service agreement which the 
Commission had previously ordered into effect) and that 
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“the Commission erred in holding that an equitable solution 
was to change the date of the order from March 14, 1966, 
to April 14, 1966" (contending that “Michigan Wisconsin 
should not be allowed, through its own fault and negligence, 
to profit under the circumstances”). (R. 93-98.) The pe- 
tition and request were denied by the Commission on March 
3. 1967. (R. 99-100.) In its order denying rehearing, the 
Commission reiterated that its January 11 order had the 
two-fold effect of satistying Ohio Valley’s request for a 
waiver of penalties while at the same time requiring it to 
pay for its gas “pursuant to the appropriate rate schedule.” 
(R. 100.) 

On May 2, 1967, Ohio Valley filed a timely petition for 
review in this Court, in accordance with the provisions of 


§ 19(b) of the Natural Gas Act and Rule 38 of this Court’s 
Rules. 


STATUTES AND RULES INVOLVED 
Natural Gas Act, Act of June 21, 1938, 52 Stat. 821, 15 


U.S.C. 88 717 et seq. 


Section 4d), 15 U.S.C. 8 717c(d) 
Section 4e), 15 U.S.C. § 717c(e) 
Section 5(a), 15 U.S.C. 8 717d(a) 
Section 16, 15 U.S.C. § 7170 
Section 19(a), 15 U.S.C. § 7174ra) 
Section 19(b), 15 U.S.C. 8 717r(b) 


The full text of these statutes is set out in the Appendix. 


Federal Power Commission, Rules of Practice and Proce- 
dure, 


Rule § 1.8(b)(2): 


“(b) Who may petition. A petition to intervene 
may be filed by any person claiming a right to inter- 
vene or an interest of such nature that intervention 
is necessary Or appropriate to the administration of 
the statute under which the proceeding is brought. 
Such right or interest may be: 


“(2) An interest which may be directly affected 
and which is not adequately represented by existing 
parties and as to which petitioners may be bound by 
the Commission’s action in the proceeding (the fol 
lowing may have such an interest: consumers served 
by the applicant, defendant, or respondent, holders 
of securities of the applicant, defendants, or respond- 
ent: and competitors of the applicant, defendant, or 
respondent).”” 


STATEMENT OF POINTS 


I. The Commission had no authority to order a retroac- 
tive rate increase into effect by reinstating an old, superseded 
service agreement for a prior one-month period. 


Il. The Commission’s action in ordering a retroactive rate 
increase into effect was arbitrary and capricious, and was 
thus illegal. 


SUMMARY OF ARGUMENT 


I. 


The Federal Power Commission’s order of January 11, 
1967, reinstating an old, superseded service agreement for 
a prior one-month period by amending an earlier order so 
as to postpone the effective date of the new. superseding 
service agreement between the parties, had the effect of 
ordering a retroactive increase in rates. For that reason, 
the order exceeded the Commission’s statutory authority 
and thus was invalid. Michigan Wisconsin, the party request- 
ing the retroactive change in rates, had no contractual 
authority under its existing agreement with petitioner Ohio 
Valley to make such a change unilaterally. Moreover. the 
Commission’s power to approve or order rate changes under 
§ 4(e) and § 5(a) of the Natural Gas Act does not authorize 
the issuance of an order calling for a rate change to take 
effect retroactively. 
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The fact that the January 11, 1967 order was deemed 
merely to have “amended” the prior March 14 order does 
not change the result. Since the time for judicial review of 
the March 14 order had already expired, the Commission's 
power under $ 19 of the Act to “amend” that order had 
also expired. Moreover, the Commission’s broad powers of 
amendment under $ 16 clearly cannot be used to accomplish 
indirectly what the Act expressly prohibits the Commission 
from doing directly. Since the Act clearly prohibits the 
ordering of retroactive rate changes, the order reinstating 
the old service agreement for the prior one month period 
is thus manifestly invalid. 


Il. 


Even if the Commission had the power to issue its Janu- 
ary 11. 1967 order, its action in so doing arbitrarily and ca- 
priciously gave Michigan Wisconsin an $8,546 windfall and 
thus must be set aside. Ohio Valley was admittedly unaware 
of the effective date of the new, superseding service agree- 


ment, and could easily have avoided unauthorized overruns 
if it had been given timely notice of such date. Thus, the 
imposition of penalties with respect to the unauthorized ex- 
cess gas purchased by Ohio Valley between March 14 and 
April 13 was clearly inappropriate, and Michigan Wisconsin’s 
concession to that effect before the Commission was proper. 
However, Michigan Wisconsin’s suggestion — that the old, 
superseded service agreement should be reinstated for the 
disputed one-month period — which was adopted by the 
Commission as an “equitable solution” to the problem, was 
utterly lacking in rational basis. The fact that Ohio Valley 
had unknowingly and unintentionally exceeded its autho- 
rized purchases, and thus stood to acquire a small quantity 
of excess gas at a low overrun rate under the new agree- 
ment, cannot possibly justify charging it for all of the gas it 
had purchased during the entire one month period in dispute 
at the higher rate applicable under the old agreement. Since 
the true effect of the Commission’s action was thus to give 
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Michigan Wisconsin an $4,546 windfall. the Commission’s or- 
der was arbitrary and capricious and was thus illegal. 


ARGUMENT 
I. 


The Federal Power Commission’s order of January 11, 
1967, reinstating an old, superseded service agreement 
for a prior one month period, and thereby ordering a 
retroactive increase in rates, is invalid as exceeding the 
Commission’s authority. 


It is well established that the pewer to set rates for the 
purchase and sale of natural gas rests in the first instance 
with the contracting parties, although their contractual 
agreement on the rate to be charged is then subject to re- 
view by the Federal Power Commission under the procedures 
set forth in 88 4(d) and 4(e) of the Natural Gas Act.” (Act 
of June 21, 1938, 52 Stat. 821. 15 U.S.C. 8 717c(d) and (e)). 
United Gas Pipe Line Company v. Mobile Gas Service Cor- 
poration, 350 U.S. 332 (1956) (hereinafter cited as ““Mobile’’). 
It is equally well established that the power to change previ- 
ously filed contract rates is limited by the terms of the rek- 
evant contract: ex parte or unilateral rate changes not con- 
tractually authorized must be rejected by the Commission. 
Mobile. supra. Compare United Gas Pipe Line Company Y. 
Memphis Light, Gas, and Utilities Division. 358 U.S. 103 
(1958). In addition, however, the Commission has the power 
on its own to order a change in the filed contract rate where. 
after a full hearing, it finds such rate to be unjust and un- 
reasonable. (8 5(a). Natural Gas Act, 52 Stat. 823, 15 U.S.C. 
$ 717(a).) 


The principal question presented by the instant case is 
whether the Commission has the power, at the request of 


% 
- All sections of the Natural Gas Act cited herein are set out in full 
in the Appendix. 
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seller and without the consent of the buyer, to approve 


or order a change in the filed contract rate to take effect 
retroact! 


Ininally. itis clear that nothing contained in the relevant 
contract between Michigan Wisconsin and Ohio Valley au- 
thonzed Michigan Wisconsin unilaterally to file for a retro- 
active Change in rates. The pertinent provision of the serv- 
ice agreement in question reads as follows: 
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3. Applicable Rate Schedule. The natural gas 
delivered hereunder shall be paid for under the Com- 
pany’s effective Rate Schedule ACQ-I on file with 
the Federal Power Commission, or under any other 
applicable rate schedule or rate schedules of Seller as 
from time to time shall be in effect in accordance 
with the provisions of the Natural Gas Act. 

“This agreement in all respects shall be subject to 
the terms and conditions of the aforementioned rate 
schedule. and to the applicable provisions of the Gen- 
eral Terms and Conditions attached to the rate sched- 
ule filed with the Federal Power Commission, all of 
which are by reference made a part hereof.” (R. 62.) 
(Textual emphasis supplied.) 

Although this provision may well give Michigan Wisconsin 
the unilateral right to institute rate changes for the future 
merely by filing such changes with the Commission and ob- 
taining $ 4(e) approval. nothing in this provision even re- 
motely suggests that Michigan Wisconsin had the contractual 
right to request a shift to another rate schedule with respect 
to gas delivered in the past. The provision in question plainly 
contemplates that payment for gas is to be made under the 
rate schedule in effect at the time the gas is delivered. Ac 
cordingly, if Michigan Wisconsin’s suggestion to the Commis- 
sion, contained in its answer of October 31, 1966, is somehow 
construed as a request for § 4(e) approval of a retroactive rate 
change. the request should have been rejected by the Commis- 
sion on the ground that it lacked contractual basis and thus 
was invalid under the doctrine enunciated in Mobile. 
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Moreover, it is beyond dispute that the Commission’s 
power of approval under 8 4(¢) is restricted to rate changes 
that will take effect after they are filed. The Commission 
has no power whatever under § 4(e) to approve a change in 
rates retroactively, As stated by the Third Circuit in Shell 
Oil Co. v. Federal Power Commission, 334 F.2d 1002, 1009 
(3rd Cir. 1964): 

“We find nothing in the Act which authorizes a natu- 
ral gas company to retroactively amend existing rates 
either by contract or otherwise. The parties to a 
contract for the purchase and sale of natural gas may 
amend their contract so as to provide for a rate in- 
crease and the date when the increase is to become 
effective. However. the exercise of this right is sub- 
ject to the authonty of the Commission to determine 
the lawfulness of the increase and to postpone its ef- 
fective date until after the expiration of a prescribed 
period of suspension. It is well settled that relevant 
statutes and regulations existing at the time a con- 
tract is made become a part of it and must be read 
into it as if expressly incorporated therein. The rule 
is particularly applicable where. as here, the object 
of the statute is the protection of the public inter- 

st." 

Thus. even if the service agreement between Michigan 
Wisconsin and Ohio Valley appears on its face to have con- 
templated unilateral retroactive rate filings. the Commission 
is utterly without power to approve such filings under § 4 
(e). Accordingly, if its order of January 11, 1967 is some- 
how viewed as such approval, it must be set aside. 

It is. of course. possible to view an improper $ 4 filing as 
forming the basis for an independent rate review by the 
Commission under § 5(a) of the Act. See Federal Power 
Commission y. Sierra Pacific Power Co.. 380 U.S. 348. 353 
(1956). Section 5(a) allows the Commission. upon the com- 
plaint of certain parties or upon its own motion. to ¢xam- 
ine into the reasonableness of existing rates and, if it finds 
them to be unjust or unreasonable, to order a change in 
rates “to be thereafter observed and in foree.” (8 3¢a).) 
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Under the mule of the Sferra case, it might be possible to 
view Michigan Wisconsin’s request here as having provided 
the Commission with the necessary basis for undertaking a 
$ S(a) investigation into the reasonableness of the rates it 
had previously approved and ordered into effect on March 
14. 1960. But even if the request were so characterized 
and $ 3(a) were deemed to have been brought into play, the 
Commission’s January 11, 1967 action ordering a rate change 
for the prior period from March 14 to April 14, 1966 was 
invalid for two separate reasons. | First, the Commission failed 
to afford Ohio Valley the opportunity for a hearing, as re- 
quired by $ 3(a), before entering its order.2 Second, as 
pointed out above. the Commission’s authority to order rate 
changes under $ 5(a) is sharply restricted — the rates it fixes 
can only be “rhereafter observed and in force.” (Emphasis 
supplied.) In short, the Commission has no authority what- 
ever under $ 5(a) to fix rates retroactively. See, e.g., Federal 
Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 
618 (1944): Montana-Dakota Utilities Co. v. Northwestern 
Public Service Commission. 341 U.S. 246, 254 (1941). It is 
clear. therefore. that the Commission’s action here cannot be 
justified under 8 5(a). 


For the foregoing reasons, therefore, it becomes over- 
whelmingly apparent that the Commission was plainly lacking 
in substantive power to reinstate the old service agreement 
for the prior one month period by postponing the effective 
date of the superseding agreement, and thereby altering the 
contractual rights of the parties. 


Significantly, the Commission’s own awareness of its ap- 
parent lack of authority is clearly reflected in its treating of 
Michigan Wisconsin’s request as a “motion to amend” the 
Commission’s prior order of March 14, 1966, as well as in 
its declaration that the March 14 order “tis hereby amended.” 


71t will be recalled that the Commission also denied Ohio Valley's 
request for oral argument on its petition for rehearing on the Commis- 
sion’s January 11, 1967 order. 
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(R. 92.) But reliance upon its power to amend the March 
14 order merely compounds the Commission’s error. Sec- 
tion 19 of the Natural Gas Act, 52 Stat. 831, 62 Stat. 991, 
63 Stat. 107, 72 Stat. 947, 15 U.S.C. 8 717r, spells out the 
scope of the Commission’s power to modify or amend its 
prior orders. The last sentence of § 19(a), added by amend- 
ment, Act of August 28, 1958, 72 Stat. 947, provides: 
“Until the record in a proceeding shall have been filed 
in a court of appeals, as provided in subsection (b) 
of this section, the Commission may at any time, 
upon reasonable notice and in such manner as it shall 
deem proper, modify or set aside, in whole or in part, 
any finding or order made or issued by it under the 
provisions of this chapter.” 


And § 19(b) provides, in pertinent part: 

“Upon the filing of such petition {for judicial review] 
such court shall have jurisdiction, which upon the fil- 
ing of the record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in part.” 


These provisions are quite explicit in stating that the Com- 
mission’s power to amend or modify an order comes to an 
end when judicial review is sought and the record in the 
case is filed with the Court of Appeals. Here. of course, no 
judicial review was sought with respect to the March 14 or- 
der. But in Pan American Petroleum Corp. v. Federal Power 
Commission, 116 U.S. App. D.C. 249, 322 F.2d 999 (1963). 
cert. den., 375 U.S. 941 (1963), this Court considered the ex- 
tent of the Commission’s power to amend or modify a prior 
order in such a case, and held as follows: 

“The power to correct an order remains with the Com- 
mission until such time as the record on appeal has 
been filed with a court of appeals or the time for 
filing a petition for judicial review has expired.” (322 
F.2d 999, 1004.) (Emphasis supplied.) 

Since the time for seeking judicial review of the March 
14 order here expired 30 days thereafter, when no petition 
for rehearing was filed (see § 19(a) ), it seems beyond dis- 
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pute that the Commission’s power to “amend” the March 
14 order also expired af that time. Pan American Petroleum 
Corp. v. Federal Power Commission, supra. 

Nothing contained in $16 of the Natural Gas Act, 52 Stat. 
830. 15 U.S.C. $7170, requires a contrary conclusion. While 
that section gives the Commission authority, inter alia, “to 
prescribe, issue. make. amend. and rescind such orders . . . as 
it may find necessary or appropriate to carry out the provi- 
sions of this chapter.’ $ 16 has never been construed as au- 
thorizing the Commission to take action that it is expressly 
prohibited from taking elsewhere in the Act. Section 16 rep- 
resents a broad grant of supplemental authority to be used 
whenever necessary “to carry out the provisions” of the Act. 
But where other provisions clearly prohibit the ordering or 
approving of a retroactive rate change. the Commission can- 
not possibly rely on § 16 as authorizing such a change. Thus, 
in Public Service Commission of State of New York v. Fed- 
eral Power Commission. 117 U.S. App. D.C. 195, 327 F.2d 
893. 897 (1964). this Court stated: 


“Section 16 demonstrates a realization by Congress 
that the Commission would be confronted with un- 
foreseen problems of administration in regulating 
this huge industry and should have a basis for cop- 
ing with such confrontation. While the action of 
the Commission must conform with the terms, pol- 
icies and purposes of the Act, it may use means 
which are not in all respects spelled out in detail.” 
(Emphasis supplied.) 


Similarly. in Hope Natural Gas Co. v. Federal Power Com- 
mission, 134 F.2d 287, 310 (3rd Cir. 1943), rev’d on other 
grounds, 320 U.S. 591 (1944), the Third Circuit stated: 


“The Natural Gas Act shows clearly that it was the 
intention of Congress to give the Commission quasi- 
legislative power, i.e., regulatory power as to future 
rates; but there is no indication of any intention to 
clothe it with judicial or quasi-judicial powers with 
respect to past charges or practices, such as was vested 
in the Interstate Commerce Commission by Section 


15 


9 of the Interstate Commerce Act. 49 U.S.C.A. 8 9. 
As the Commission itself says, it was not given au- 
thority to fix rates for the past or to award repara- 
tions on account of past rates. 

* * * 


“Section 16, to which the Commission refers, merely 
clothes the Commission with power to perform all 
acts etc. necessary or appropriate to carry out the 
provisions of the Act. Certainly no power to make 
findings as to past rates is contained there.” 


The Commission’s action in treating its January 11 order 
as an “amendment” to its March 14 order, after the time 
for judicial review of that order had expired, does not dis- 
guise, and indeed merely points up, the fact that it attempted 
to do indirectly what it had no power to do directly, namely, 
to order into effect a retroactive increase in rates, thereby 
altering the contractual rights of the parties. For this rea- 
son, the Commission’s order must be deemed invalid. 


Il. 


The Federal Power Commission’s order of January 11, 
1967, calling for a retroactive increase in rates, was 
arbitrary and capricious and was thus illegal. 


What this case actually involves is an attempt by Michigan 
Wisconsin to obtain a windfall. It has correctly conceded 
that Ohio Valley’s ignorance of the March 14 order, attrib- 
utable as it was to Michigan Wisconsin’s own failure to give 
timely notice of such order, makes the imposition of pena 
ties under the new service agreement unfair and inappropri- 
ate. (R. 81.) Nevertheless, Michigan Wisconsin unhesitat- 
ingly secks to take advantage of its failure to give timely 
notice by demanding payment at the old. higher rate for 
gas purchased during the disputed period because Ohio Valley 
continued to believe the old agreement remained in effect.* 


+t is, of course, highly doubtful that Michigan Wisconsin would 
have made such a claim if charging Ohio Valley under the old agree- 


16 


Surely the caprice in this contention is apparent. As of 
March 14. the old rate was no longer in effect and Michigan 
Wisconsin knew it. Yet it continued to sell gas to Ohio 
Valley without bothering to notify it of the change in 
rates or of the reduction in Ohio Valley’s maximum daily 
quantity allowance, until after Ohio Valley had unwittingly 
incurred substantial penalties for excess gas purchased. 
Then, when Ohio Valley sought relief from the penalties, 
Michigan Wisconsin managed to persuade the Commission 
that if the penalties were waived (as Michigan Wisconsin 
conceded was proper), it would somehow be an “equita- 
ble solution” to charge Ohio Valley at the old, higher, 
contract rate for the gas it bought during the disputed pe- 
nod. 


Just what was “equitable” about this solution was not 
made clear. It is true. of course, that Ohio Valley had un- 
knowingly and unintentionally purchased 3,334 Mcf. of un- 
authorized excess gas, for which it properly agreed to pay 
only the normal overrun charge of 27.65¢ per Mcf. and no 
penalties because it could easily have avoided the overruns 
had it been given timely notice. But surely the fact that 
Ohio Valley thus would acquire excess gas equal to some- 
thing over one-half of one day’s normal allowance at a 
penalty-free low rate under the new agreement, does not in 
any way rationally justify an order charging it at the higher 
rate of the old agreement for all the gas it bought during the 
entire one month period. The windfall to Michigan Wisconsin 
is obvious. 


Accordingly, even if the Commission had the power to 
enter its January 11, 1967 order, its action in so doing and 
thereby allowing Michigan Wisconsin an $8,546 windfall; 
was arbitrary and capricious, and was thus illegal. 


ment meant it would have received a lower price for gas purchased 
during the disputed period than under the new agreement. 
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CONCLUSION 


For all of the foregoing reasons, the January 11, 1967 
order of the Commission should be set aside, and this Court 
should issue an order relieving Ohio Valley of all penalties 
assessed by Michigan Wisconsin for the period March 14 to 
April 14, 1966, or, in the alternative, should remand the case 
to the Commission with directions to enter such an order. 


Respectfully submitted, 


JEROME B. LIBIN 
1200 Farragut Building 
Washington, D. C. 
Of Counsel. Counsel for Petitioner. 


FRANK J. MARTIN, JR. 
SUTHERLAND, ASBILL & BRENNAN 
1200 Farragut Building 


Washington, D. C. 
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APPENDIX 


Set forth below are the pertinent provisions of the Natural 
Gas Act (Act of June 21], 1938, 52 Stat. 821, 15 U.S.C. 
8 717 ef seq.). 


§717c. Rates and charges: schedules: suspension of 
new rates. [8 4] 
* * * 


(d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in 
any such rate, charge, classification, or service, or in 
any rule, regulation, or contract relating thereto, ex- 
cept after thirty days’ notice to the Commission and 
to the public. Such notice shall be given by filing 
with the Commission and keeping open for public 
inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules 
then in force and the time when the change or 
changes will go into effect. The Commission, for 
good cause shown, may allow changes to take ef- 


fect without requiring the thirty days’ notice herein 
provided for by an order specifying the changes so 
to be made and the time when they shall take effect 
and the manner in which they shall be filed and pub- 
lished. 


(e) Whenever any such new schedule is filed the 
Commission shall have authority, either upon com- 
plaint of any State. municipality, State commission, 
or gas distributing company, or upon its own initia- 
tive without complaint, at once, and if it so orders, 
without answer or formal pleading by the natural-gas 
company, but upon reasonable notice, to enter upon 
a hearing concerning the lawfulness of such rate, 
charge, classification, or service: and, pending such 
hearing and the decision thereon, the Commission, 
upon filing with such schedules and delivering to 
the natural-gas company affected thereby a state- 
ment in writing of its reasons for such suspension. 
may suspend the operation of such schedule and 
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defer the use of such rate, charge, classification, 
or service, but not for a longer period than five 
months beyond the time when it would otherwise 
go into effect: and after full hearings, either com- 
pleted before or after the rate, charge, classification, 
or service goes into effect, the Commission may 
make such orders with reference thereto as would 
be proper in a proceeding initiated after it had be- 
come effective. If the proceeding has not been con- 
cluded and an order made at the expiration of the 
suspension period, on motion of the natural-gas com- 
pany making the filing,’ the proposed change of rate, 
charge, classification, or service shall go into effect. 
Where increased rates or charges are thus made effec- 
tive. the Commission may, by order, require the nat- 
urakgas company to furnish a bond, to be approved 
by the Commission, to refund any amounts ordered 
by the Commission, to keep accurate accounts in de- 
tail of all amounts received by reason of such increase, 
specifying by whom and in whose behalf such amounts 
were paid, and, upon completion of the hearing and 
decision, to order such natural-gas company to refund, 
with interest, the portion of such increased rates or 
charges by its decision found not justified. At any 
hearing involving a rate or charge sought to be in- 
creased, the burden of proof to show that the in- 
creased rate or charge is just and reasonable shall be 
upon the natural-gas company, and the Commission 
shall give to the hearing and decision of such ques- 
tions preference over other questions pending before 
it and decide the same. as speedily as possible. 


§ 717d. Fixing rates and charges; determination of 
cost of production or transportation. [8 5] 


(a) Whenever the Commission, after a hearing had 
upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing 
company, shall find that any rate, charge, or classi- 
fication demanded, observed, charged, or collected 
by any natural-gas company in connection with any 
transportation or sale of natural gas, subject to the 
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jurisdiction of the Commission, or that any rule, 
regulation, practice, or contract affecting such rate, 
charge, or classification is unjust, unreasonable, un- 
duly discriminatory, OF preferential, the Commission 
shall determine the just and reasonable rate, charge, 
classification, rule, regulation, practice, or contract 
to be thereafter observed and in force. and shall fix 
the same by order: Provided, however, That the 
Commission shall have no power to order any in- 
crease in any rate contained in the currently effec- 
tive schedule of such natural gas company on file 
with the Commission unless such increase is in accord- 
ance with a new schedule filed by such natural gas 
company; but the Commission may order a decrease 
where existing rates are unjust, unduly discriminatory, 
preferential, otherwise unlawful, or are not the lowest 
reasonable rates. 


* * 


$7170. Administrative powers of Commission: rules, 
regulations, and orders. [8 16] 


The Commission shall have power to perform any 
and all acts, and to prescribe, issue, make, amend, 
and rescind such orders, rules. and regulations as it 
may find necessary OF appropriate to carry out the 
provisions of this chapter. Among other things. such 
rules and regulations may define accounting, techni- 
cal, and trade terms used in this chapter: and may 
prescribe the form or forms of all statements, dec- 
larations, applications, and reports to be filed with 
the Commission, the information which they shall 
contain, and the time within which they shall be 
filed. Unless a different date is specified therein, 
rules and regulations of the C ‘commission shall be ef- 
fective thirty days after publication in the manner 
which the Commission shall prescribe. Orders of 
the Commission shall be effective on the date and 
in the manner which the C ‘commission shall prescribe. 
For the purposes of its rules and regulations, the 
Commission shall classify persons and matters within 
its jurisdiction and prescribe different requirements 
for different classes of persons or matters. All rules 
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and regulations of the Commission shall be filed with 
its secretary and shall be kept open in convenient 
form for public inspection and examination during 
reasonable business hours. 


A 


$717r. Rehearings: court review of orders. [8 19] 

(a) Any person, State, municipality, or State com- 
mission aggrieved by an order issued by the Commis- 
sion in a proceeding under this chapter to which such 
person, State, municipality, or State commission is a 
party may apply for a rehearing within thirty days 
after the issuance of such order. The application 
for rehearing shall set forth specifically the ground 
or grounds upon which such application is based. 
Upon such application the Commission shall have 
power to grant or deny rehearing or to abrogate or 
modify its order without further hearing. Unless 
the Commission acts upon the application for re- 
hearing within thirty days after it is filed, such ap- 
plication may be deemed to have been denied. No 
proceeding to review any order of the Commission 
shall be brought by any person unless such person 
shall have made application to the Commission for a 
rehearing thereon. Until the record in a proceeding 
shall have been filed in a court of appeals, as pro- 
vided in subsection (b) of this section, the Commis- 
sion may at any time, upon reasonable notice and in 
such manner as it shall deem proper, modify or set 
aside, in whole or in part, any finding or order made 
or issued by it under the provisions of this chapter. 


(b) Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the court of appeals of the United States for any 
circuit wherein the natural-gas company to which 
the order relates is located or has its principal place 
of business, or in the United States Court of Appeals 
for the District of Columbia, by filing in such court, 
within sixty days after the order of the Commission 
upon the application for rehearing, a written petition 
praying that the order of the Commission be modified 
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or set aside in whole or in part. A copy of such peti- 
tion shall forthwith be transmitted by the clerk of the 
court to any member of the Commission and there- 
upon the Commission shall file with the court the rec- 
ord upon which the order complained of was entered, 
as provided in section 2112 of Title 28. Upon the 
filing of such petition such court shall have jurisdic- 
tion, which upon the filing of the record with it shall 
be exclusive, to affirm, modify, or set aside such or- 
der in whole or in part. No objection to the order of 
the Commission shall be considered by the court un- 
less such objection shall have been urged before the 
Commission in the application for rehearing unless 
there is reasonable ground for failure so to do. The 
finding of the Commission as to the facts. if sup- 
ported by substantial evidence, shall be conclusive. 
If any party shall apply to the court for leave to ad- 
duce additional evidence, and shall show to the satis- 
faction of the court that such additional evidence is 
material and that there were reasonable grounds for 
failure to adduce such evidence in the proceedings 
before the Commission, the court may order such 
additional evidence to be taken before the Commis- 
sion and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to 
the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the 
additional evidence so taken, and it shall file with 
the court such modified or new findings, which if 
supported by substantial evidence, shall be conclu- 
sive, and its recommendation, if any, for the modi- 
fication or setting aside of the original order. The 
judgment and decree of the court. affirming, modi- 
fying, or setting aside, in whole or in part, any such 
order of the Commission, shall be final, subject to 
review by the Supreme Court of the United States 
upon certiorari or certification as provided in sec- 
tions 346 and 347 of Title 28. 
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COUNTERSTATEMENT OF THE QUESTION 
PRESENTED 


Petitioner, a distributing company, had been purchas- 
ing gas from its pipeline supplier under a service agree- 
ment permitting it to take 6,000 Mcf each day of the 
year. In March, 1966, the Commission permitted a new 
service agreement entered into by these parties to become 
effective. Under this agreement petitioner's daily entitle- 
ments were increased during the winter months but de- 
creased during other times including March and April. 
Petitioner did not learn until mid-April that the new 
agr had been approved and become effective and 
up to that time continued to take gas quantities on the 
assumption that the 6.000 Mcf volume limitation ap- 
plied. As a consequence, at various times during March 
and April, it took more gas than authorized by the 
new service agreement and was assessed penalties for 
those unauthorized takes—as required by the applicable 
tariff. In the opinion of the Commission, the only ques- 
tion presented is: 


Whether the Commission action postponing the effective 
date of the superseding service agreement so as to re- 
lieve petitioner from all penalty charges under the new 
schedule and place it under the rate schedule it believed 
applicable at the time the gas was taken was equitable. 
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FEDERAL POWER COMMISSION, RESPONDENT 
MICHIGAN WISCONSIN PIPE LINE COMPANY, INTERVENOR 
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Federal Power Commission 


BRIEF FOR THE FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE CASE 


The petition here seeks review under Section 19(b) 
of the Natural Gas Act’ of an order of the Federal 
Power Commission issued January 11, 1967, that re- 
lieved petitioner Ohio Valley Gas Corporation of penal- 
ties incurred by it under a rate schedule that had_be- 


1The Natural Gas Act was approved June 21, 1938, 52 
821-833, and was thereafter amended from time to time, 15 
717-717w. 
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come effective wishout petitioner being immediately 
aware of It. 

Prior to January 1, 1966, petitioner was a customer 
of American Louisiana Pipe Line Company and was 
entitled to purchase a maximum of 6,000 Mef of natural 
gas per day from it under that company’s Small General 
Service Rate Schedule 1SGS) (R. 69). On December 23, 
1965, the Commission approved the merger of American 
Louisiana into Michigan Wisconsin Pipe Line Company 
so that the latter took over American Louisiana's sale of 
gas to petitioner under its own SGS rate schedule 
\Michigan Wisconsin Pipe Line Co. 34 FPC 1539 
11965) +. Following that merger, additional contract de- 
mand service became available :o petitioner and other 
customers ‘R. 53) under Michigan Wisconsin’s Rate 
Schedule ACQ-1 (ACQ).? Upon review of its market 
requirements. petitioner concluded that it would require 
an additional 750 Mef per day during the winter months, 
or a total of 6.750 Mef. Under che tariff the SGS rate 


schedule is available only for contract demands of 6,000 
Mef or less per day. Accordingly, in order to take the 
higher amounts. it sought to purchase its requirements 
under the ACQ rate schedule (R. 53; 69-70). A new 
service agreement was therefore executed between pe- 
titioner and Michigan Wisconsin to effectuate the sale 
of the additional winter volumes required by petitioner 


rate schedule provides that during the year the customer 
ed to take on a firm basis an Annual Contract Quantity 
which is 199 times his Maximum Daily Quantity (MDQ) and 
that the customer is entitled to purchase his full MDQ on any day 
@uring the winter months of November through February, 85% of 
his MDQ from March 1 through ‘March 15, and 75% of his MDQ 
from March 16 through October 31. This rate schedule, which 
ig designed to assure the availability of gas during the off-peak 
summer months for injection into Michigan Wisconsin’s under- 
ground storage fields for subsequent withdrawal to meet space heat- 
ing and other winter demands, fills the load requirements of many 
Michi zan Wisconsin customers who are unable to achieve or main- 
tain a high annual load factor under a 365-day demand- na seen A 
» Michigan Wisconsin Pipe Line Co., 34 FPC 1539, 15: 
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under the ACQ rate schedule and to supersede the prior 
service agreement (R. 61-64). Under the agreement, this 
was to become effective as of January 1, 1966 (R. 62). 

On January 12, 1966, Mich:gan Wisconsin, in order 
to implement its agreement with petitioner, filed a mo- 
tion (1) to amend the certificate previously issued to it 
by the Commission on March 30, 1965, to author:ze the 
deliveries to petitioner of 6,750 Mcf per day and (2) 
requesting the Commission to accept the superseding 
service agreement with a retroactive effect.ve date of 
January 1, 1966—the date stated in the service agree- 
ment signed by petitioner and Michigan Wisconsin (R. 
58-54). That motion was served upon all of M:chigan 
Wisconsin’s customers including petitioner, as well as the 
State Commissions (R. 55-60), and the notice was pub- 
lished (R. 66, 68). No protests were made and no 
petitions to intervene were filed. 

On March 14, 1966, the Commission amended Michi- 
gan Wisconsin’s certificate to increase petitioner’s maxi- 
mum contract demand as had been requested (R. 67-68). 
It declined, however, to make the executed service agree- 
ment effective as of January 1, 1966: instead, that 
agreement was made effective as of the date of the order 
—March 14, 1966 (ibid.). Notice of that order was not 
served upon petitioner by either the Commission or 
Michigan Wisconsin (R. 70-71) .* 

Under the terms of the ACQ rate schedule, petitioner 
was entitled to receive only 75 percent of its maximum 
daily contract amount of 6,750 Mef, or a total of only 
5062.5 Mcf, during the period March 16 to October 31 
(R. 6, 70). But under the SGS rate schedule. 
previously applicable to its purchases, petitioner was en- 
titled, throughout the entire year. to purchase 6,000 
Mcf each day without incurring penalties (R. 15, 71). 

2 Under Section 1.30(i) of the Commission's rules of practice. 
18 C.F.R. 1.30(i), the Secretary serves orders on all parties to a 
proceeding. Petitioner had not intervened in the proceedings re- 
questing an increase in the gas allotment to it. 
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During various days in March and April, 1966, peti- 
tioner, continuing to purchase gas on the assumption 
that the SGS rate schedule was still effective, took 3,334 
Mer of gas in excess of its allotment under the ACQ 
rate schedule (R. 72). Those excess volumes, under the 
penalty provision of that rate schedule, were billed at 
$10 per Mef in addition to the regular 27.65¢ per Mcf 
commodity cost or a total of $33,340 penalty cost (R. 
7-8. 71-72). 

Petitioner did not become aware of the March 
14 order making the new service agreement ef- 
fective until mid-April when it received the bill- 
ing from Michigan Wisconsin for its March pur- 
chases iR. 95). Upon that notice, petitioner 
adjusted its purchase requirements to comply with 
he provisions of the new agreement for the future 
‘Br. p. 4). 

On September 1, 1966, petitioner filed an application 
with the Commission requesting the Commission to issue 
an order canceling and waiving the penalty assessments 
made against it (R. 69-73). On October 31, 1966, 
Michigan Wisconsin filed its answer to petitioner’s appli- 
cation objecting to “‘a mere waiver of the penalties” (R. 
81) and suggesting instead that the March 14 order be 
modified so as to postpone the effectiveness of the new 
service agreement for one month, i.e., to April 14, 1966 
(R. 80-82). On November 25, 1966, petitioner filed a 
“memorandum brief” objecting to the postponement of 
the date of the effectiveness of that agreement on the 
ground that that procedure would merely reduce the 
penalty from $33,340.00 to $8,545.87 (R. 84-87). The 
$8,500 figure represents the difference between the cost 
of the gas purchased between March 14 and April 13 


“The pipeline company does not exercise operational control over 
the volumes delivered to utility purchasers. Thus, if one purchaser 
takes volumes over its stated needs and entitlement, another pur- 
chaser down the line may not receive its full entitlement. For this 
reason severe penalties are imposed by the tariff when more than 
the authorized amounts of gas are taken by a purchasing distribu- 
tor, without prior approval of the pipeline. 
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under the ACQ rates without penalties and the cost 
under the SGS rate—the ACQ rates ( absent penalty) 
being $8,500 less than the SGS rates for the volumes 
purchased (R. 88). 

By order issued January 11, 1967, the Commission 
amended its March 14 certificate order to provide for 
the postponement of the effectiveness of the service agree- 
ment as suggested by Michigan Wisconsin, noting that 
the charges for the 3,334 Mcf, under the SGS rate sched- 
ule, would not be under any penalty provision (R. 91-92). 
The Commission concluded (R. 92) : 


* * * that an equitable solution results from billing 
Ohio Valley under the service agreement and rate 
schedule which it believed to be effective at the 
time that the 3,334 Mcf was delivered * * *. 


On February 2, 1967, petitioner filed a petition for 
rehearing of the January 11 order and requested an 
oral argument (R. 93-96). The Commission, on March 
3, 1967, denied the petition for rehearing and the request 


for oral argument (R. 99-100). The petition for review 
followed. 


SUMMARY OF ARGUMENT 


The Commission permitted the new service agreement 
between Michigan Wisconsin and petitioner, which in- 
creased the daily volume of gas petitioner could take in 
the winter months through the end of February but re 
duced the takes in other months, to become effective on 
March 14, 1966. However, petitioner did not 
receive immediate notice of that order. As a 
result, during the period from March 14 through 
April 13, 1966, petitioner took more gas than 
it was entitled to receive under the new service agree- 
ment (though the amounts were permissible under the 
earlier agreement) and was assessed penalties in the 
amount of $33,340 for taking unauthorized amounts of 
gas, Upon receipt of the penalty assessment, petitioner 
requested the Commission to relieve it of that liability. 
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The Commission, agreeing that in these circumstances 
relief from penalty payments was warranted, concluded 
that it would be equitable and appropriate to charge 
petitioner for the gas taken on the basis of the service 
agreement and rates under which it believed it was 
operating. The only real issue involved here is the 
reasonableness of that action. 

Peti:ioner’s further arguments, that the Commission’s 
action was unlawful because (1) it was, in effect, a 
retroactive increase in rates and (2) it was an amend- 
ment of an order that was not subject to amendment 
under the Ac", were not presented to the Commission 
and, consequently. are not properly before this Court. 
In any event, those arguments do not present real issues 
in view of the facts involved. For, assuming, as peti- 
tioner does. that the new rate schedule was in effect 
when the unauthorized gas was taken, the total charges 
under that schedule exceeded those due under the chal- 
lenged order: hence there was no retroactive rate in- 
crease, Similarly, petitioner’s claim that the Commission 
had no power to amend the March 14 order ignores 
that this action had the effect of granting petitioner 
relief. as it had requested, though concededly it wanted 
more. In any event. if as we believe, the substance of 
the Commission’s action was equi able, the form of the 
relief is inconsequential in the particular circumstance 
of this case. Moreover, Section 16 of the Act provided 
the Commission with ample authority to amend the 
earlier order. 


ARGUMENT 


The Commission Order Afforded Petitioner Fair and 
Equitable Relief 


In our view, the only real issue in this case is whether 
the relief afforded petitioner was equitable. Petitioner’s 
arguments (Br. pp. 9-15) that the Commission exceeded 
its power by allegedly imposing a retroactive rate in- 
crease and amending an order out-of-time not only have 
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no application to the facts in this case but were not 
made to the Commission and hence may not, in any 
event, be considered by this Court.’ 

The facts bearing on whether the Commission acted 
reasonably are quite simple. In January 1966, peti- 
tioner and its pipeline supplier agreed that from January 
1 on, petitioner would purchase its gas under the com- 
modity-demand ACQ rate schedule and a service agree- 
ment providing for a maximum daily contract demand 
of 6,750 Mef for the period from November through 
February of each year. Under the provisions of this rate 
schedule, the purchaser’s entitlement in other than the 
winter months of the year is less than 100 percent of 
the maximum daily con*ract demand—for the period 
from March 16 through October 31, the period in ques- 
tion, the contract demand is 75 percent of this 6,750 
Mcf maximum or 5062.5 Mef per day. Under the SGS 
rate schedule to which the service agreement being 
superseded referred, petitioner paid a straight per Mcf 
charge and was entitled to take up to 6,000 Mef per day 
year around. 

On March 14, the Commission issued an order approv- 
ing the new service agreement as of that date. As we 
have seen, petitioner’s contract entitlement to gas for 
the period after February was less under the new service 
agreement than under the old service agreement. Through 
inadvertence, petitioner was not notified of the March 
14 order and continued to operate its system as though 
it were entitled to receive gas under the SGS schedule. 
That practice, during the period March 23 to April 13, 
1966, resulted in its taking 3334 Mef of unauthorized 
purchases. As a result, the pipeline company, pursuant 


® Section 19(b) of the Gas Act; see, ¢.9., Wisconsin V, F.P.C., 378 
U.S. 294, 307 (1963): Sunray Mid-Continent Oil Co. V. F.P.C., 364 
U.S. 137, 157 (1960): F.P.C. V. Colorado Interstate Gas Co., 348 
U.S. 492, 498 (1955); Cities of Canton, Cleveland & Massillon V. 
F.P.C., 123 AppDC 387, 392, 360 F. 2d 521, 526 (1966); Michigan 
Consolidated Gas Co. V. FP. 108 AppDC 371, 375, 282 F, 2d S54, 
858, certiorari denied sub nom. Panhandle Eastern Pipe Line Co. V. 
Michigan Consolidated Gas Co., 364 U.S. 913 (1960). 


to the mandatory provisions of its tariff, assessed the 
$10 per Mef penalty provided in the tariff against pe- 
titioner for taking 3334 Mef in excess of the takes per- 
mitted under the new service agreement and related 
rate schedule. 

Petitioner then requested the Commission to grant it 
relief from these penalty payments explaining that these 
unauthorized takes of gas had resulted because it did not 
know until receipt of the penalty assessment that the new 
service agreement had become effective. Specifically, it 
requested retroactive suspension of the volume limitations 
under the new rate schedule and hence of the penalty 
provisions for taking unauthorized amounts of gas. 
Under this request. the lower ra’es under the new 

schedule were to apply but not the volume limit or the 
penalt y provisions. 

The Commission, agreeing that some relief was ap- 
propriate. concluded that, since pet ioner had taken 
unauthorized amounts of gas in the reasonable belief 
that its earlier service agreement was still in effect, it 
would be equitable to determine its payment liability as 
if the old rate schedule had remained in effect dur.ng 
the period for which the penal ies had been assessed." To 
accomplish this the Commission prov:ded that Michigan 
Wisconsin should rebill petitioner on the basis of the SGS 
rate schedule applicable under the old service agreement 
for the period up to April 14, 1966, the date on which 
petitioner received actual notice that this service agree- 
ment had been superseded. 

Petitioner has contended, however, that it was entitled 
to receive the benefits of the lower rate under the ACQ 
schedule that would apply if no penalty were assessed 
under that schedule. The Commission’s view that the two 
aspects of the new rate schedule—the normal charge and 


«In this respect, the Commission gave petitioner the benefit of the 
doubt since by agreeing, and, indeed concurring in a January 1 
effective date, petitioncr might reasonably have been held to have 
conducted its business on that basis. That would, of course, have 
made actual knowledge of the approving order of no conscquence. 
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the penalty charge—should not be severed was, we believe, 
reasonable* since the lack of notice of the effectiveness 
of the new schedule applied to the schedule in its en- 
tirety. And, as this Court stated (Niagara Mohawk 
Power Corp. v. F.P.C., CADC No. 19887, decided May 18, 
1967, slip op. p. 13): 


The Commission’s actions were rooted in a reason- 
able effort to combine a sense of justice with practi- 
ca] common sense. Courts are loath to say that good 
sense is not good law. 


Petitioner also claims that the Commission’s action, 
which in form postpones the effective date of the new 
service agreement to April 14. 1966, resulted in a retro- 
active rate increase because it would have been charged 
about $8,500 less under the ACQ rate schedule. absent 
a penalty assessment, than under the SGS schedule 
which it believed applicable at the time of the purchases. 
But this, of course, ignores the fact that the rate sched- 
ule in terms required the penalty assessment so that the 
total charge thereunder exceeded the charge under the 
old rate schedule.* Thus, the relief afforded plainly re- 
duces the rate to petitioner, rather than increasing it. 

Similarly, petitioner’s related contention (Br. Ppp. 
12-15) that the Commission did not have the authority 
to amend its March 14 order to postpone the effective 


? The reasonableness of the Commission's order is a full defense 
to petitioner’s claim of “arbitrary and capricious” action (Br. 15- 
17). See, Chapman V. Public Utility District No, 1 of Douglas Co., 
Wash., 367 F. 2d 163, 168 (CA9, 1966) and the cases therein cited. 


* The Commission's regulations do not permit charges different 
from those in the prescribed tariff unless otherwise provided by 
order of the Commission. Specifically, Section 154.21 of the regula- 
tions, 18 C.F.R. 154.21 provides in pertinent part: “# * * No 
natural-gas company shall directly or indirectly, demand, charge or 
collect any rate or charge for or in connection with the transporta- 
tion or sale of natural gas subject to the jurisdiction of the Commis- 
sion, or impose any classifications, practices, rules or regulations, 
different from those prescribed in its effective tariff and executed 
service agreements on file with the Commission, unless otherwise 
specifically provided by order of the Commission.” 
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date of the new service agreement raises a non-existent 
issue. In response to petitioner’s request, the Commission 
granted part of the relief sought. In form it did this by 
amending the effective date of the March 14 order ap- 
proving the new service agreement. If, as we believe, the 
substance of the relief is equitable, the form used to 
achieve that resul: is of no consequence in the particular 
circumstance of this case. In any event, under Section 
16 of the Act the Commission had ample authority to 
amend its order approving the new service agreement to 
afford petitioner the relief deemed appropriate in the 
circumstance of this case. 


CONCLUSION 


For all of the foregoing reasons, the Court should 
affirm the Commiss‘on’s order. 


Respectfully submitted, 


RICHARD A. SOLOMON, 
General Counsel, 


PETER H. SCHIFF, 
Solicitor, 
ABRAHAM R. SPALTER, 
Assistant General Counsel, 


CyrriL S. WOFSY, 
Attorney, 
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